
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

WICHITA FALLS DIVISION

RICHARD ROPER, Receiver,

Plaintiff,

v.

ROBERT KELTY et al.,
 

Defendants.
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Civil Action No. 7:11-cv-00036-O

ORDER

Before the Court are Plaintiff Richard Roper’s (the “Receiver”) Motion for Summary

Judgment (ECF No. 45), Brief in Support (ECF No. 46), and Appendix in Support (ECF No. 47). 

Also before the Court are Defendant Scott Christopher’s (“Christopher”) Response (ECF No. 56),

Defendant Christopher’s Supplemental Response (ECF Nos. 61, 62), Plaintiff’s Reply (ECF No. 59),

and Plaintiff’s Appendix to the Reply (ECF No. 60).  Having considered the pleadings, the evidence,

and the applicable law, the Court finds that the Receiver’s motion for summary judgment should be

and is hereby GRANTED in part.

I. BACKGROUND

This case arises from the Securities and Exchange Commission’s (“SEC”) investigation and

lawsuit against William Wise, his associates, and various entities (the “Millennium Entities”) for 

securities fraud.  Pl.’s Mot. Summ. J. Br. 5, ECF No. 46.  Although the Millennium Entities

purported to be selling high-return yielding Certificates of Deposit (“CDs”) to investors, the SEC
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suspected that the Millennium Entities were actually operating a Ponzi scheme.   Id.  The SEC’s1

suspicions were correct, and the Court found that the Millennium Entities were running a Ponzi

Scheme.  Pl.’s App. Mot. Summ. J. Ex. 12 (Excerpts from Hearing), at App. 198, ECF No. 47. 

Richard Roper was appointed to be the Receiver and discovered evidence to establish that “at least

$100 million was taken . . . from investors from 2004 to 2009.”  Pl.’s Mot. Summ. J. Br. 5, ECF No.

46; Pl.’s App. Mot. Summ. J. Ex. 1 (Report of Receiver), at App. 20, ECF No. 47.  Defendant

Christopher sold some of these fraudulent CDs to investors on behalf of the Millennium Entities, and

in return he received commissions based on the amount “invested.”  Pl.’s Mot. Summ. J. Br. 6, ECF

No. 46; Pl.’s App. Mot. Summ. J. Ex. 4 (Decl. of William Wise), at App. 75–76, ECF No. 47; Pl.’s

App. Mot. Summ. J. Ex. 5 (Affidavit of Jacquline S. Hoegel), at App. 79–81, ECF No. 47; Pl.’s App.

Mot. Summ. J. Ex. 6 (Affidavit of Kristi Hoegel), at App. 84, ECF No. 47.  

The Receiver brought this suit seeking to recover commissions from Christopher because the

funds used for his commissions were “those of innocent, unwitting investors in Millennium Bank’s

fraudulent Ponzi scheme.”  Pl.’s Mot. Summ. J. Br. 6, ECF No. 46; Pl.’s App. Mot. Summ. J. Ex.

1 (Report of Receiver), at App. 3, ECF No. 47;  Pl.’s App. Mot. Summ. J. Ex. 6 (Affidavit of Kristi

Hoegel), at App. 84, ECF No. 47.  Because the commission funds paid by the Millennium Entities

to Christopher were in furtherance of the Ponzi scheme, the Receiver alleges that the commission

transfers constitute actual and constructive fraudulent transfers and should be returned to the

Receivership Estate pursuant to the California Uniform Fraudulent Transfer Act (“California

  “A Ponzi scheme is a scheme whereby a corporation operates and continues to operate at a loss. 1

The corporation gives the appearance of being profitable by obtaining new investors and using those
investments to pay for the high premiums promised to earlier investors.”  Janvey v. Alguire, 647 F.3d 585,
597 (5th Cir. 2011).
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UFTA”).  Pl.’s Mot. Summ. J. Br. 6, ECF No. 46.   The Receiver further argues that Christopher was

unjustly enriched by the commissions.  Id. at 6–7.    

II. CHOICE OF LAW

When there is “no agreed-upon choice-of-law provision governing the [disputed] issue, the

‘most significant relationship’ test applies.”  Advocare Int’l LP v. Horizon Labs., Inc., 524 F.3d 679,

691 (5th Cir. 2008) (quoting Duncan v. Cessna Aircraft Co., 665 S.W.2d 414, 421 (Tex. 1984)). 

This test is designed to ensure that “the law of the state with the most significant relationship to the

particular substantive issue will be applied to resolve that issue” and the test’s factors are “set forth

in §§ 6 and 145 of the Restatement (Second) of Conflict of Laws.”   Duncan, 665 S.W.2d at 420–21. 2

Although identifying the state contacts that will be considered is a factual matter, “the question of

which state’s law will apply is one of law.”  Id. at 421 (citing Gutierrez v. Collins, 583 S.W.2d 312,

319 (Tex. 1979)).  Furthermore, “the number of contacts with a particular state is not determinative,”

but rather, “selection of the applicable law depends on the qualitative nature of the particular

contacts.”  Id.

  “Furthermore, section 145 lists the factual matters that a Texas court will consider when applying2

section 6: ‘(1) The rights and liabilities of the parties with respect to an issue in tort are determined by the
local law of the state which, with respect to that issue, has the most significant relationship to the occurrence
and the parties under the principles stated in § 6. (2) Contacts to be taken into account in applying the
principles of § 6 to determine the law applicable to an issue include: (a) the place where the injury occurred,
(b) the place where the conduct causing the injury occurred, (c) the domicile, residence, nationality, place
of incorporation and place of business of the parties, and (d) the place where the relationship, if any, between
the parties is centered. These contacts are to be evaluated according to their relative importance with respect
to the particular issue.’”  De Aguilar v. Boeing Co., 47 F.3d 1404, 1413 (5th Cir. 1995) (quoting Restatement
(Second) of Conflict of Laws § 145 (1971)).  

3
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As a preliminary matter, the Court finds that California law applies to this action because

California has the “most significant relationship” to the issues in this case.  See Duncan, 665 S.W.2d

at 421.  Although brokers of the fraudulent CDs and victim investors were located all over the

country, most of the money from victim investors was sent to Napa, California and brokers received

their commissions from Napa, California.  Pl.’s App. Mot. Summ. J. Ex. 9 (Decl. of Mackenzie

Wallace), at App. 187–88, ECF No. 47.  Furthermore, the Millennium Entities had an office in Napa,

California and most of the employees or brokers, including Christopher, were located in California. 

Id.; Pl.’s Compl. ¶ 6, ECF No. 1.  Therefore, because most of the conduct causing the injury occurred

in California, most of the fraudulent “business”of the Ponzi scheme occurred in California, one of

the Millennium Entities’ offices was located in California, and Defendant Christopher resides in

California, California law has the most significant relationship to the issues before the Court and will

govern this action.  See De Aguilar, 47 F.3d at 1413 (explaining that courts should consider “(a) the

place where the injury occurred, (b) the place where the conduct causing the injury occurred, (c) the

domicile, residence, nationality, place of incorporation and place of business of the parties, and

(d) the place where the relationship, if any, between the parties is centered” (quoting Restatement

(Second) of Conflict of Laws § 145 (1971))).

III. LEGAL STANDARD

Summary judgment is proper when the pleadings and evidence on file show that no genuine

issue exists as to any material fact and that the moving party is entitled to judgment as a matter of

law.  Fed. R. Civ. P. 56(c).  “[T]he substantive law will identify which facts are material.”  Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  A genuine issue of material fact exists “if the

evidence is such that a reasonable jury could return a verdict for the non-moving party.”  Id.  The

4
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movant makes a showing that there is no genuine issue of material fact by informing the court of the

basis of its motion and by identifying the portions of the record which reveal there are no genuine

material fact issues.  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Fed. R. Civ. P. 56(c).  

Once the movant makes this showing, the non-movant must then direct the court’s attention

to evidence in the record sufficient to establish that there is a genuine issue of material fact for trial. 

Celotex, 477 U.S. at 323–24.  To carry this burden, the “opponent must do more than simply

show . . . some metaphysical doubt as to the material facts.”  Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U.S. 574, 586 (1986).  Instead, the non-movant must show that the evidence is

sufficient to support a resolution of the factual issue in his favor.  Anderson, 477 U.S. at 249. 

Neither conclusory allegations nor unsubstantiated assertions will satisfy the non-movant’s summary

judgment burden.  Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc); Topalian

v. Ehrman, 954 F.2d 1125, 1131 (5th Cir. 1992).  The party opposing summary judgment is required

to identify specific evidence in the record and to articulate the precise manner in which that evidence

supports his claim.  Ragas v. Tenn. Gas Pipeline Co., 136 F.3d 455, 458 (5th Cir. 1998).  

When weighing the evidence on a motion for summary judgment, the court must decide all

reasonable doubts and draw all inferences in the light most favorable to the non-movant.  See Walker

v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Cir. 1988).  The court cannot make a credibility

determination in light of conflicting evidence or competing inferences.  Anderson, 477 U.S. at 255. 

As long as there appears to be some support for the disputed allegations such that “reasonable minds

could differ as to the import of the evidence,” the motion for summary judgment must be denied. 

Id. at 250.

5

Case 7:11-cv-00036-O   Document 65   Filed 08/02/13    Page 5 of 27   PageID 847



III. ANALYSIS

A.  Limitations Period 

Although the transfers of commissions occurred between 2004 and 2009 and this suit was 

filed in 2011, the Receiver argues that he brought claims against Christopher for these fraudulent

transfers within the limitations period.   Pl.’s Mot. Summ. J. Br. 8, ECF No. 46.  Under the3

California UFTA, a cause of action is extinguished “within four years after the transfer was made

or the obligation was incurred or, if later, within one year after the transfer or obligation was or could

reasonably have been discovered by the claimant” if the transfer occurred “[w]ith actual intent to

hinder, delay, or defraud.”  Cal. Civ. Code §§ 3439.09(a); 3439.04(a)(1).  If there was no “reasonably

equivalent value in exchange for the transfer or obligation,” then the cause of action is extinguished

“within four years after the transfer was made or the obligation was incurred.”  Id. §§ 3439.04(a)(2);

3439.05; 3439.09(b).  Regardless of the theory behind the fraudulent transfer, Section 3439.09(c)

limits the extent to which a cause of action can extend to “seven years after the transfer was made

or the obligation was incurred.”  Id. § 3439.09(c).    

Both theories of fraudulent transfer (actual and constructive) are applicable in Ponzi schemes

because Ponzi schemes involve  fraudulent transfers with the Ponzi scheme operators possessing an

intent to defraud and nothing of reasonably equivalent value is exchanged in return for the funds. 

See Donell v. Kowell, 533 F.3d 762, 773 (9th Cir. 2008) (explaining that despite an investor’s good

faith, the district court could grant summary judgment to allow the receiver to recover the excess

  Although Christopher failed to raise a statute-of-limitations defense, which is typically an3

affirmative defense that will be waived if not raised, the statute at issue here is a “a statute of repose,”
meaning that it cannot be waived and a court can consider it sua sponte.  See Donell v. Keppers, 835 F. Supp.
2d 871, 877 (S.D. Cal. 2011).

6

Case 7:11-cv-00036-O   Document 65   Filed 08/02/13    Page 6 of 27   PageID 848



funds the investor received on either ground, actual fraudulent transfer or constructive fraudulent

transfer).  Under an actual fraudulent transfer theory, “accrual of a cause of action [is] contingent on

when a party discovered or should have discovered that his or her injury had a wrongful cause.”  Fox

v. Ethicon Endo-Surgery, Inc., 110 P.3d 914, 920 (Cal. 2005).

Here, the Court finds that the Section 3439.09(c) seven-year bar does not apply to the

Receiver’s claims against Christopher because the transfers at issue occurred between 2004 and 2009

and this suit was filed in 2011.   Pl.’s Mot. Summ. J. Br. 8, ECF No. 46.  Under the constructive4

fraudulent transfer theory, the Receiver would be unable to recover fraudulent transfers that occurred

before March 1, 2007, see Cal. Civ. Code § 3439.09(b); however, as discussed below, the Receiver

can recover the funds under the actual fraudulent transfer theory, rendering this limitation

immaterial.  See Kowell, 533 F.3d at 773.  Because it took several years for the fraud to be

discovered, the Receiver was not appointed until March 26, 2009.   Pl.’s App. Mot. Summ. J. Ex.

7 (Decl. of Richard Roper), at App. 89–90, ECF No. 47.  Moreover, forensic accountants were

unable to provide an initial Investor Analysis and Summary to the Receiver until May 11, 2010, and

were unable to provide information about the brokers until June 1, 2010.  Id.  Thus, these fraudulent

commission transfers were not reasonably discoverable until May or June of 2010.  Id.; see Fox, 110

P.3d at 920.  Because this suit against Christopher was filed on March 1, 2011, less than a year from

the date the fraudulent transfers were reasonably discoverable, the cause of action has not been

extinguished.  See generally Pl.’s Compl., ECF No. 1; see also Cal. Civ. Code § 3439.09(a)

(mandating that a suit be filed “within one year after the transfer or obligation was or could

  Because this case was filed on March 1, 2011, any claims against transfers occurring before March4

1, 2004 would be barred.  See generally Pl.’s Compl., ECF No. 1.

7
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reasonably have been discovered by the claimant”).  Furthermore, Christopher does not dispute that

the transfers were not reasonably discoverable prior to May or June of 2010, leaving no genuine

issue of material fact on this matter.  See Fed. R. Civ. P. 56(c).  Therefore, the Receiver’s claims

against Christopher are not barred by the statute of limitations except for any transfers that occurred

before March 1, 2004.

B.   Actual Fraudulent Transfer

1.  Legal Standards

Although Christopher pleads ignorance about the Ponzi scheme and denies selling CDs or

receiving commissions, the Receiver contends that Christopher received at least $262,564.72 in

commissions, which constituted actual fraudulent transfers, and that the return of the funds to the

Receiver is appropriate so defrauded investors can obtain some reimbursement.  Pl.’s Mot. Summ.

J. Br. 11, ECF No. 46.  The “mere existence of a Ponzi scheme” allows “the debtor’s actual intent

to hinder, delay or defraud its creditors [to] be inferred.”  In re Agric. Research & Tech. Grp., Inc.,

916 F.2d 528, 535–36 (9th Cir. 1990); see In re AFI Holding, Inc., 525 F.3d 700, 704 (9th Cir. 2008)

(“[T]he record shows Eisenberg’s operation was a Ponzi scheme before Mackenzie ‘invested’ in the

partnership, well before the transfers were made from AFI to Mackenzie. That by itself is enough

to establish the transfers were made with actual fraudulent intent.”).  When claims are brought

pursuant to the California UFTA against parties involved in the scheme, including innocent

investors, payments in excess of amounts principally invested are “avoidable as fraudulent transfers.” 

See Kowell, 533 F.3d at 770 (explaining that “‘winners’ in the Ponzi scheme, even if innocent of any

fraud themselves, should not be permitted to ‘enjoy an advantage over later investors sucked into

the Ponzi scheme who were not so lucky’” (quoting In re United Energy Corp., 944 F.2d 589, 596

8
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(9th Cir. 1991))).  The Ponzi scheme operator’s fraudulent intent is imputed to the transfers, but

transferees can avail themselves of a good faith defense.  See In re Cohen, 199 B.R. at 716 (Even

if the transfer is deemed fraudulent, it “does not necessarily lead to a remedy against transferees.”). 

A court “look[s] to what the transferee objectively ‘knew or should have known’ in questions of

good faith, rather than examining what the transferee actually knew from a subjective standpoint.” 

See In re Agric. Research & Tech. Grp., Inc., 916 F.2d at 535–36.

“The issue of good faith . . . is a defensive matter as to which the defendants asserting the

existence of good faith have the burden of proof.”  In re Cohen, 199 B.R. 709, 718 (B.A.P. 9th Cir.

1996); see In re AFI Holding, Inc., 525 F.3d at 707 (“The transferee, however, may be entitled to

keep the transfer if she can show she is ‘a person who took in good faith and for a reasonably

equivalent value.’” (quoting Cal. Civ. Code § 3439.08)).  A party will be deemed to lack good faith

and unable to avoid returning funds if the party possessed  “enough knowledge of the actual facts

to induce a reasonable person to inquire further about the transaction.”  In re Cohen, 199 B.R. at 719. 

“Such inquiry notice suffices on the rationale that some facts suggest the presence of others to which

a transferee may not safely turn a blind eye.”  Id.

2.  Analysis

Here, the Court finds that Christopher received commissions from the Millennium Entities,

because Christopher has failed to provide evidence to the contrary and create a fact issue on this

point.  See Pl.’s App. Mot. Summ. J. Ex. 4 (Decl. of William Wise), at App.73–76, ECF No. 47; Id.

Ex. 5 (Aff. of Jacquline Hoegel), at App. 77–81; Id. Ex. 6 (Aff. of Kristi Hoegel), at App. 82–86;

Id. Ex. 8 (Accounting Worksheet), at App. 91–184.  The Court also finds that these commissions

were actual fraudulent transfers because Christopher has failed to provide summary judgment

9
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evidence to support the affirmative defense of good faith.  See generally Def. Christopher’s Resp.,

ECF No. 56; Def. Christopher’s Supplemental Resp., ECF Nos. 61, 62.

a.  Existence of Commissions   

Regarding Christopher’s involvement, Christopher contends that the only money he received

from the Millennium Entities was to help set up the office, and he implies that he was ignorant about

the Ponzi scheme and fraud.  Def. Christopher’s Supplemental Resp. 2, ECF No. 61.  Moreover, he

argues that his ex-wife and ex-mother-in-law are lying in attempt to set him up and that the clients

listed as his in the record were actually his ex-wife’s clients.  Def. Christopher’s Resp. 2–3, ECF No.

56.  Christopher argues that divorce-court proceeding testimony by his ex-wife supports his

contention that he only received money from construction work; however, he failed to attach any

records from the proceedings or provide relevant information so that the Court could obtain the

transcript.  Def. Christopher’s Supplemental Resp. 2, ECF No. 61.  Christopher also mentions that

all of these alleged lies by his ex-wife are motivated by a contentious custody battle over his

children, which even involved the filing of  restraining orders; however, Christopher again failed to

attach any records in support.  Def. Christopher’s Resp. 2, ECF No. 56.  In fact, Christopher fails to

provide any evidence other than his own self-serving affidavit to support his assertion that he was

not involved in the Ponzi scheme.  See Anderson, 477 U.S. at 249 (explaining that to overcome a

properly supported motion for summary judgment, the non-moving party cannot rest on his

allegations without evidence to support them).  He does not even provide  the testimony of anyone

else to support his allegations.  For example, although he claims the clients listed as his were actually

his ex-wife’s clients, he fails to submit a declaration from even one of those individuals to

substantiate his assertions.  Def. Christopher’s Resp. 2–3, ECF No. 56.  All Christopher offers to

10
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support his assertion that he did not sell CDs and receive commissions is his own testimony, which

is not sufficient to create a fact issue.  See Little, 37 F.3d at 1075 (“Neither conclusory allegations

nor unsubstantiated assertions will satisfy the non-movant’s summary judgment burden.”). 

In contrast to Christopher’s lack of evidence and unsubstantiated assertions, the Receiver has

provided the Court with testimony from many sources that supports Christopher’s involvement in

the Ponzi scheme.  For example, Wise stated that “Scott Christopher was a sales agent for the

Millennium Entities and received commissions for bringing in investors.”  Pl.’s App. Mot. Summ.

J. Ex. 4 (Decl. of William Wise), at App. 75, ECF No. 47.    Wise also specifically said that Robert

E. Thomas was one of Christopher’s clients and that Christopher would go to St. Vincent in order

to get Thomas to invest further in the Ponzi scheme, and that the Millennium Entities paid for these

trips.  Id.  Jacquline Hoegel confirmed that Christopher worked for Wise, sold CDs, and that Thomas

was one of Christopher’s clients, who Christopher visited in St. Vincent.  Id. Ex. 5 (Aff. of Jacquline

Hoegel), at App. 79.  Jacquline also provided further details about Christopher’s compensation

schedule, client list, overall commissions earned, and explained that although Christopher stopped

working for one of the Millenium Entities in 2001, he continued to receive commissions on CDs he

sold.  Id. at App. 79–81.  Kristi  Hoegel corroborated that Christopher worked for Wise, sold CDs,

had Thomas as a client and would visit Thomas in St. Vincent, and continued to receive

commissions from CDs sold even after he stopped working for one of the Millennium Entities.   Id.5

Ex. 6 (Aff. of Kristi Hoegel), at App. 84.  Therefore, there is no genuine issue of material fact as to

whether Christopher sold CDs and received commissions on his sales because Christopher failed to

  Dr. Jody Griswold also stated that Christopher visited Thomas in St. Vincent and talked5

“extensively about the Millennium Entities.”  Pl.’s Reply App. Ex. 8 (Decl. of Dr. Jody Griswold), at App.
143, ECF No. 60.  

11
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do “more than  simply show. . . some metaphysical doubt.”  See Matsushita Elec. Indus., 475 U.S.

at 586; Ragas, 136 F.3d at 458 (explaining that the party opposing summary judgment must identify

specific evidence in the record that creates an issue of material fact and supports his claim). 

Regarding the amount of commissions that Christopher received, the Receiver contends that

Christopher received at least $262,564.72.  Pl.’s Mot. Summ. J. Br. 16, ECF No. 46.  To determine

the amount of commissions that Christopher received, the Receiver multiplied the amounts of the

initial investments that Christopher solicited from his client investors by two percent.   Id. at 13.  To6

determine the amount of the initial investments that Christopher solicited, the Receiver relied on the

accounting worksheet that Mackenzie Wallace prepared based on the records and databases

recovered from the Millennium Entities, work of forensic accountants, and conversations with some

individual investors.  Id.; Pl.’s App. Mot. Summ. J. Ex. 9 (Decl. of Mackenzie Wallace), at App.

188, ECF No. 47.  Although the Receiver believes Christopher received more than this amount in

commissions, he contends that because he used the most conservative figure, the evidence

indisputedly demonstrates that  Christopher made at least $262,564.72 in commissions, making it

an appropriate sum to award in summary judgment.    7

Christopher argues that he received nothing from the Millennium Entities after 2001;

however, he provides no evidence, such as bank account records, to support this assertion.  Def.

  The Receiver declined to consider the additional amounts that Christopher would have received6

when CDs were renewed.  Pl.’s Mot. Summ. J. Br. 13, ECF No. 46.    

  The evidence demonstrates that Christopher received at least two percent on new investments. 7

Wise stated that Christopher “received commissions based on a percentage, usually three to five percent, of
the total invested by the investors he brought in.”  Pl.’s App. Mot. Summ. J. Ex. 4 (Decl. of William Wise),
at App. 75, ECF No. 47.  Jacquline Hoegel more specifically explained that for a five-year CD Christopher
would receive two percent of the amount invested on the date of deposit and then a declining percentage of
the amount invested at the end of each of the subsequent five years.  Id. Ex. 5 (Affidavit of Jacquline
Hoegel), at App. 79, ECF No. 47.  

12
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Christopher’s Supplemental Resp. 2, ECF No. 61.  Because “conclusory allegations” and

“unsubstantiated assertions” fail to satisfy Christopher’s summary judgment burden, the Court finds

that Christopher has failed to provide evidence to dispute the Receiver’s contention that he received

at least $262,564.72 in commissions.  See Little, 37 F.3d at 1075.  

In calculating Christopher’s commissions utilizing the “Accounting Worksheet” initial

investment figures, the Receiver seemingly ignored the fact that many of the initial investments listed

were deposited before March 1, 2004, and thus, if commission funds were transferred to Christopher

on the same day, then those transfers would fall outside the statute’s date restrictions.   See generally8

Pl.’s App. Mot. Summ. J. Ex. 8 (Accounting Worksheets), ECF No. 47; see Cal. Civ. Code

§ 3439.09(c).  Moreover, with the exception of the five-year CDs, the Receiver offers no evidence

as to when Christopher would receive his commission payments over the life of the investment.  

However, the Court finds that the evidence shows that Christopher received at least

$358,803.39  in commissions between 2004 and 2009.   For the initial investments in five-year CDs,9

the Court uses the percentage amounts and timing of commission payments provided by Jacquline

Hoegel to determine the amount of commission that Christopher would have received after March

1, 2004.  See Pl.’s App. Mot. Summ. J. Ex. 5 (Aff. of Jacquline Hoegel), at App. 79, ECF No. 47. 

For initial investments in CDs with different yearly terms (the “other CDs”), the Court uses the

lowest lump percentage sum provided by Wise of three percent to determine the lowest amount of

  Although Christopher does not raise this point, a statute of repose cannot be waived, unlike a8

statute-of-limitations defense.  See Keppers, 835 F. Supp. 2d at 877. 

  A chart attached to the end of this Order demonstrates that Christopher received at least this9

amount in commissions between 2004 and 2009 based on the initial investment amounts that Christopher
solicited from his clients according to the “Accounting Worksheet” and the percentage amounts provided
by Wise and Jacquline Hoegel.  See Attachment A.
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commission that Christopher would have received.  See id. Ex. 4 (Decl. of William Wise), at App.

75.  Because there is no evidence that the timing of commission payments for the other CDs was

similarly spread out over the life of the investment as with the five-year CDs, it is possible that

Christopher received his full commission payment at the time of the initial investment.  If

Christopher did receive the commission payments for the other CDs on the date of the initial

investment, then some of those commission payments would have occurred more than seven years

before the filing of this suit, and thus, be barred.  See Cal. Civ. Code § 3439.09(c).  Without evidence

that Christopher received commission payments for other CDs at a date later than the initial

investments, the Court declines to include any percentage of the initial investment amounts from the

other CDs that originated before March 1, 2004 into Christopher’s commission amount.   Therefore,10

based on the evidence, it is undisputed that the lowest commission amount that Christopher received

between 2004 and 2009 was $358,803.39.                                

b.  Commissions as Actual Fraudulent Transfers and Lack of Good Faith 

Similarly, there is no genuine issue that the commissions Christopher received were actual

fraudulent transfers and that Christopher lacked good faith.  The commissions that Christopher

received were in furtherance of the Ponzi scheme, which creates a presumption of actual fraudulent

intent.  Christopher is unable to overcome this presumption by relying solely on his statements to

the contrary.  See Pl.’s App. Mot. Summ. J. Ex. 12 (Excerpts from July 9, 2009 Hearing), at App.

198, ECF No. 47 (“The evidence before the Court shows the following: William Wise and the

defendants operated a [P]onzi scheme . . . .”); In re AFI Holding, Inc., 525 F.3d at 704; In re Agric.

  The Court does include three percent of the initial investment amounts of the other CDs that10

originated after March 1, 2004 into Christopher’s commission amount.

14
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Research & Tech. Grp., Inc., 916 F.2d at 535–36.  The Millennium Entities transferred the funds to

Christopher to encourage the recruitment of additional investors, investors who were being

defrauded.  Thus, the transfers were made “with actual intent either to hinder or to delay or to

defraud creditors.”  See In re Cohen, 199 B.R. at 716.

At the very least, Christopher objectively should have known that the commissions he was

receiving were fraudulent transfers.  In re Agric. Research & Tech. Grp., Inc., 916 F.2d at 535–36. 

The record demonstrates that Christopher possessed “enough knowledge of the actual facts to induce

a reasonable person to inquire further about the transaction” and that Christopher still failed to

inquire.  See In re Cohen, 199 B.R. at 719.  Christopher admits that during his marriage to Kristi

Hoegel, who was also affiliated with the Millennium Entities, “she often had many, many thousands

of dollars in cash that she claimed was given to her as a bonus from William Wise” and that when

he “asked her where she got all that cas[h] she informed [him] that it was from the investment of

Bernie Peacock.”  Def. Christopher’s Supplemental Resp. 3, ECF No. 61.  Christopher also claimed

that “[s]he could not explain why she had been paid cash and became defensive.”  Id.  Being paid

large sums in cash, refusing to answer questions from a spouse about a bonus, and becoming

defensive are all signals that something unlawful may be occurring; however, Christopher failed to

inquire further and continued to accept his commission payments from the Millennium Entities.  Dr.

Griswold corroborated Christopher’s statements in this regard, explaining that “during the time Scott

Christopher was involved with the Millennium Entities Scott Christopher would regularly find large

amounts of cash in the glove box of his wife’s car,” and that Christopher would emphasize that

“these bags contained large amounts of cash.”  Pl.’s Reply App. Ex. 8 (Decl. of Dr. Jody Griswold),

at App. 143, ECF No. 60.  Furthermore, “Christopher never received any training to work as a sales
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agent” and was never given any information about the investments the Millennium Entities

supposedly made.   Pl.’s App. Mot. Summ. J. Ex. 4 (Decl. of William Wise), at App. 75, ECF No.

47.  Not training sales agents or thoroughly explaining the investment process to them so that they

can more effectively sell the investments to potential clients is a sign that something unlawful might

be occurring, especially when the rates of return were promised to be high.  Despite this indication

of illegal activity, Christopher “never conducted any due diligence or inquired as to how the

Millennium Entities invested monies received from investors.”  Id. at 78.  Accordingly, even if

Christopher did not possess actual knowledge of the illegal nature of the “investments” he was

selling, he was put on inquiry notice allowing knowledge to be imputed to him.  See In re Cohen,

199 B.R. at 719 (explaining that inquiry notice prevents a transferee from “safely turn[ing] a blind

eye.”).

Thus, Christopher points to no evidence to support his good faith even though he bears the

burden of proof on the issue and there is evidence to the contrary.  See In re Cohen, 199 B.R. at 718

(“The issue of good faith . . . is a defensive matter as to which the defendants asserting the existence

of good faith have the burden of proof.”); In re AFI Holding, Inc., 525 F.3d at 707 (“The transferee,

however, may be entitled to keep the transfer if she can show she is ‘a person who took in good faith

and for a reasonably equivalent value.’” (quoting Cal. Civ. Code § 3439.08)).  Christopher’s

unsubstantiated assertions of ignorance and innocence are insufficient to create a genuine issue of

material fact on this issue and survive a motion for summary judgment.  See Ragas, 136 F.3d at 458;

Little, 37 F.3d at 1075.  Therefore, the Court finds there is no genuine issue that there were actual

fraudulent transfers to Christopher in the form of commissions, making return of the funds to the

Receiver appropriate.  Accordingly, the Court grants summary judgment in favor of the Receiver on
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the issue of whether Christopher received actual fraudulent transfers in the amount of at least

$358,803.39, and avoidance of this transfer amount is permitted under Section 3439.07. 

C.  Constructive Fraudulent Transfer and Unjust Enrichment Claims

The Receiver alternatively seeks to recover the commissions that Christopher received

pursuant to theories of constructive fraudulent transfer and unjust enrichment.  Because the Court

grants summary judgment on the actual fraudulent transfer theory, which allows the Receiver to

recover the fraudulent commission funds that were disbursed between 2004 and 2009, these claims

are dismissed as moot.   

V. CONCLUSION

Based on the foregoing, the Court GRANTS in part the Receiver’s Motion for Summary

Judgment (ECF No. 45) as to his actual fraudulent transfer claim against Christopher.  The

Receiver’s other claims against Defendant Christopher for constructive fraudulent transfer and unjust

enrichment are hereby DISMISSED as moot.  The Court addresses the Receiver’s Motion for

Summary Judgment (ECF No. 45) as it pertains to Defendant David Jones in a separate order.

Accordingly, it is ORDERED that the Receiver is entitled to recover $358,803.39 from

Defendant Christopher, which represents the amount of commission payments he received while

working for the Millennium Entities.

SO ORDERED on this 2nd day of August, 2013.
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Attachment A
Chart Showing Minimum Amount of Commission Received

During the Limitations Period (March 1, 2004 to 2009)

Note: The first column of the chart refers to the page numbers of the Appendix to
Receiver’s Motion for Summary Judgment (ECF No. 47)
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

WICHITA FALLS DIVISION

RICHARD ROPER, Receiver,

Plaintiff,

v.

ROBERT KELTY et al.,
 

Defendants.

§
§
§
§
§
§
§
§
§
§
§

Civil Action No. 7:11-cv-00036-O

ORDER

Before the Court are Plaintiff Richard Roper’s (the “Receiver”) Motion for Summary

Judgment (ECF No. 45), Brief in Support (ECF No. 46), and Appendix in Support (ECF No. 47). 

Also before the Court are Defendant David Jones’ (“Jones”) Response (ECF No. 57), Defendant

Jones’ Brief and Memorandum in Support (ECF Nos. 61, 62), Plaintiff’s Reply (ECF No. 63), and

Plaintiff’s Appendix to the Reply (ECF No. 64).  Having considered the pleadings, the evidence, and

the applicable law, the Court finds that the Receiver’s motion for summary judgment should be and

is hereby GRANTED in part.

I. BACKGROUND

This cases arises from the Securities and Exchange Commission’s (“SEC”) investigation and

lawsuit against William Wise, his associates, and various entities (the “Millennium Entities”) for 

securities fraud.  Pl.’s Mot. Summ. J. Br. 5, ECF No. 46.  Although the Millennium Entities

purported to be selling high-return yielding Certificates of Deposit (“CDs”) to investors, the SEC

1
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suspected that the Millennium Entities were actually operating a Ponzi scheme.   Id.  The SEC’s1

suspicions were correct, and the Court found that the Millennium Entities were running a Ponzi

Scheme.  Pl.’s App. Mot. Summ. J. Ex. 12 (Excerpts from Hearing), at App. 198, ECF No. 47. 

Richard Roper was appointed to be the Receiver and discovered evidence to establish that “at least

$100 million was taken . . . from investors from 2004 to 2009.”  Pl.’s Mot. Summ. J. Br. 5, ECF No.

46; Pl.’s App. Mot. Summ. J. Ex. 2 (Def. Jones Admission Response), at App. 24–28, ECF No. 47. 

Defendant Jones sold some of these fraudulent CDs to investors on behalf of Millennium Entities,

and in return he received commissions based on the amount “invested.”  Pl.’s Mot. Summ. J. Br. 6,

ECF No. 46; Pl.’s App. Mot. Summ. J. Ex. 2 (Def. Jones Admission Response), at App. 24–28, ECF

No. 47.  

The Receiver brought this suit in attempt to recover commissions from Jones because the

funds used for his commissions were “those of innocent, unwitting investors in Millennium Bank’s

fraudulent Ponzi scheme.”  Pl.’s Mot. Summ. J. Br. 6, ECF No. 46.  Because the commission funds

paid by the Millennium Entities to Jones were in furtherance of the Ponzi scheme, the Receiver

alleges that the commission transfers constitute actual and constructive fraudulent transfers and

should be returned to the Receivership Estate pursuant to the California Uniform Fraudulent Transfer

Act (“California UFTA”).  Pl.’s Mot. Summ. J. Br. 6, ECF No. 46.   The Receiver further argues that

Jones was unjustly enriched by the commissions and a constructive trust should be imposed on the

property that Jones purchased with the funds.  Id. at 6–7.    

  “A Ponzi scheme is a scheme whereby a corporation operates and continues to operate at a loss. 1

The corporation gives the appearance of being profitable by obtaining new investors and using those
investments to pay for the high premiums promised to earlier investors.”  Janvey v. Alguire, 647 F.3d 585,
597 (5th Cir. 2011).

2
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II. CHOICE OF LAW

The parties disagree as to which state’s law should govern the resolution of the Receiver’s

claims against Jones—California or Kentucky.  Pl.’s Mot. Summ. J. Br. 8, ECF No. 46; Def. Jones’

Resp. 3–4, ECF No. 58.  The Receiver argues that California law applies because although the

brokers and investors were scattered across the country and Wise directed the Ponzi scheme from

many locations, California has the most significant relationship to the fraudulent scheme as a whole. 

Pl.’s Mot. Summ. J. Br. 8, ECF No. 46.  To support this assertion, the Receiver notes that most

investors sent their money to the Millennium Entities’ office in Napa, California and that brokers

received their commission payments from an office in Napa, California.  Id.  The Receiver considers

the transfer of funds from investors to brokers and Ponzi scheme operators as the conduct that caused

the injury, and thus, California law governs because the transfer of funds occurred in Napa,

California.  Pl.’s Reply to Jones 3, ECF No. 63.  In contrast, Jones depicts his conduct of soliciting

investments as the conduct that caused the injury.  Def. Jones’ Resp. 4, ECF No. 58.  Because Jones

was residing in Kentucky and soliciting from there, Jones argues that Kentucky has the most

significant relationship to the issues and Kentucky law should govern this suit.  Id.  The Court finds

that California law controls.  

When there is “no agreed-upon choice-of-law provision governing the [disputed] issue, the

‘most significant relationship’ test applies.”  Advocare Int’l LP v. Horizon Labs., Inc., 524 F.3d 679,

691 (5th Cir. 2008) (quoting Duncan v. Cessna Aircraft Co., 665 S.W.2d 414, 421 (Tex. 1984)). 

This test is designed to ensure that “the law of the state with the most significant relationship to the

particular substantive issue will be applied to resolve that issue” and the test’s factors are “set forth

3
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in §§ 6 and 145 of the Restatement (Second) of Conflict of Laws.”   Duncan, 665 S.W.2d at 420–21. 2

Although identifying the state contacts that will be considered is a factual matter, “the question of

which state’s law will apply is one of law.”  Id. at 421 (citing Gutierrez v. Collins, 583 S.W.2d 312,

319 (Tex. 1979)).  Furthermore, “the number of contacts with a particular state is not determinative,”

but rather, “selection of the applicable law depends on the qualitative nature of the particular

contacts.”  Id.

As a preliminary matter, the Court finds that California law applies to this action because

California has the “most significant relationship” to the issues in this case.  See Duncan, 665 S.W.2d

at 421.  Although Jones resides in Kentucky, he was employed by the Millennium Entities, which

had an office in Napa, California. Pl.’s App. Mot. Summ. J. Ex. 1 (Report of the Receiver), at App.

3, ECF No. 47; Def. Jones’ Resp. 2, ECF No. 58.   Jones became involved in selling CDs for the

Millennium Entities by contacting the Millennium office in California.  Moreover, potential

investors began by contacting the Millennium Entities in California and then those calls were  routed

to Jones in Kentucky.  Def. Jones’ Resp. 2, ECF No. 58.  Investors sent money to the Millennium

Entities in California, and Jones received his commission payments from California.  Pl.’s App. Mot.

  “Furthermore, section 145 lists the factual matters that a Texas court will consider when applying2

section 6: ‘(1) The rights and liabilities of the parties with respect to an issue in tort are determined by the
local law of the state which, with respect to that issue, has the most significant relationship to the occurrence
and the parties under the principles stated in § 6. (2) Contacts to be taken into account in applying the
principles of § 6 to determine the law applicable to an issue include: (a) the place where the injury occurred,
(b) the place where the conduct causing the injury occurred, (c) the domicile, residence, nationality, place
of incorporation and place of business of the parties, and (d) the place where the relationship, if any, between
the parties is centered. These contacts are to be evaluated according to their relative importance with respect
to the particular issue.’”  De Aguilar v. Boeing Co., 47 F.3d 1404, 1413 (5th Cir. 1995) (quoting Restatement
(Second) of Conflict of Laws § 145 (1971)).  

4
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Summ. J. Ex. 9 (Decl. of Mackenzie Wallace), at App. 187, ECF No. 47.  Jones’ sales were not

limited to Kentucky residents.  Rather, he received commission payments for his sales to investors

who lived throughout the entire country.  The injury in this action is the transfer of the money from

the investors to the Millennium Entities and then to Jones, as one of the brokers, in the guise of a

commission payment.  The investors’ relationship with the Millennium Entities and Jones was

centered around California, not Kentucky.  Therefore, because most of the conduct causing the injury

occurred in California, most of the fraudulent “business”of the Ponzi scheme occurred in California, 

and one of the Millennium Entities’ offices was located in California, California law has the most

significant relationship to the issues before the Court and will govern this action even though Jones

resides in Kentucky.  See De Aguilar, 47 F.3d at 1413 (explaining that courts should consider

“(a) the place where the injury occurred, (b) the place where the conduct causing the injury occurred,

(c) the domicile, residence, nationality, place of incorporation and place of business of the parties,

and (d) the place where the relationship, if any, between the parties is centered” (quoting

Restatement (Second) of Conflict of Laws § 145 (1971))).

III. LEGAL STANDARD

Summary judgment is proper when the pleadings and evidence on file show that no genuine

issue exists as to any material fact and that the moving party is entitled to judgment as a matter of

law.  Fed. R. Civ. P. 56(c).  “[T]he substantive law will identify which facts are material.”  Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  A genuine issue of material fact exists “if the

evidence is such that a reasonable jury could return a verdict for the non-moving party.”  Id.  The

movant makes a showing that there is no genuine issue of material fact by informing the court of the

basis of its motion and by identifying the portions of the record which reveal there are no genuine

5
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material fact issues.  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Fed. R. Civ. P. 56(c).  

Once the movant makes this showing, the non-movant must then direct the court’s attention

to evidence in the record sufficient to establish that there is a genuine issue of material fact for trial. 

Celotex, 477 U.S. at 323–24.  To carry this burden, the “opponent must do more than simply

show . . . some metaphysical doubt as to the material facts.”  Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U.S. 574, 586 (1986).  Instead, the non-movant must show that the evidence is

sufficient to support a resolution of the factual issue in his favor.  Anderson, 477 U.S. at 249. 

Neither conclusory allegations nor unsubstantiated assertions will satisfy the non-movant’s summary

judgment burden.  Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc); Topalian

v. Ehrman, 954 F.2d 1125, 1131 (5th Cir. 1992).  The party opposing summary judgment is required

to identify specific evidence in the record and to articulate the precise manner in which that evidence

supports his claim.  Ragas v. Tenn. Gas Pipeline Co., 136 F.3d 455, 458 (5th Cir. 1998). 

When weighing the evidence on a motion for summary judgment, the court must decide all

reasonable doubts and draw all inferences in the light most favorable to the non-movant.  See Walker

v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Cir. 1988).  The court cannot make a credibility

determination in light of conflicting evidence or competing inferences.  Anderson, 477 U.S. at 255. 

As long as there appears to be some support for the disputed allegations such that “reasonable minds

could differ as to the import of the evidence,” the motion for summary judgment must be denied. 

Id. at 250.

III. ANALYSIS

A.  Limitations Period 

Although the transfers of commissions occurred between 2004 and 2009 and this suit was 
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filed in 2011, the Receiver argues that he brought claims against Jones for these fraudulent transfers

within the limitations period.   Pl.’s Mot. Summ. J. Br. 8, ECF No. 46.  Under the California UFTA,3

a cause of action is extinguished “within four years after the transfer was made or the obligation was

incurred or, if later, within one year after the transfer or obligation was or could reasonably have

been discovered by the claimant” if the transfer occurred “[w]ith actual intent to hinder, delay, or

defraud.”  Cal. Civ. Code §§ 3439.09(a); 3439.04(a)(1).  If there was no “reasonably equivalent

value in exchange for the transfer or obligation,” then the cause of action is extinguished “within

four years after the transfer was made or the obligation was incurred.” Id. §§ 3439.04(a)(2); 3439.05;

3439.09(b).  Regardless of the theory behind the fraudulent transfer, Section 3439.09(c) limits the

extent to which a cause of action can extend to “seven years after the transfer was made or the

obligation was incurred.”  Id. § 3439.09(c).  

Both theories of fraudulent transfer (actual and constructive) are applicable in Ponzi schemes

because Ponzi schemes involve  fraudulent transfers with the Ponzi scheme operators possessing an

intent to defraud and nothing of reasonably equivalent value is exchanged in return for the funds. 

See Donell v. Kowell, 533 F.3d 762, 773 (9th Cir. 2008) (explaining that despite an investor’s good

faith, the district court could grant summary judgment to allow the receiver to recover the excess

funds the investor received on either ground, actual fraudulent transfer or constructive fraudulent

transfer).  Under an actual fraudulent transfer theory, “accrual of a cause of action [is] contingent on

when a party discovered or should have discovered that his or her injury had a wrongful cause.”  Fox

  Although Jones failed to raise a statute-of-limitations defense, which is typically an affirmative3

defense that will be waived if not raised, the statute at issue here is a “a statute of repose,” meaning that it
cannot be waived and a court can consider it sua sponte.  See Donell v. Keppers, 835 F. Supp. 2d 871, 877
(S.D. Cal. 2011).

7
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v. Ethicon Endo-Surgery, Inc., 110 P.3d 914, 920 (Cal. 2005).

Here, the Court finds that the Section 3439.09(c) seven-year bar does not apply to the

Receiver’s actual fraudulent transfer claims against Jones because the transfers at issue occurred

between 2004 and 2009 and this suit was filed in 2011.   Pl.’s Mot. Summ. J. Br. 8, ECF No. 46.4

Under the constructive fraudulent transfer theory, the Receiver would be unable to recover fraudulent

transfers that occurred before March 1, 2007, see Cal. Civ. Code § 3439.09(b); however, as

discussed below, the Receiver can recover the funds under the actual fraudulent transfer theory,

rendering this limitation immaterial.  See Kowell, 533 F.3d at 773.  Because it took several years for

the fraud to be discovered, the Receiver was not appointed until March 26, 2009.   Pl.’s App. Mot.

Summ. J. Ex. 7 (Decl. of Richard Roper), at App. 89–90, ECF No. 47.  Moreover, forensic

accountants were unable to provide an initial Investor Analysis and Summary to the Receiver until

May 11, 2010, and were unable to provide information about the brokers until June 1, 2010.  Id. 

Thus, these fraudulent commission transfers were not reasonably discoverable until May or June of

2010.  Id.; see Fox, 110 P.3d at 920.  Because this suit against Jones was filed on March 1, 2011, less

than a year from the date the fraudulent transfers were reasonably discoverable, the cause of action

has not been extinguished.  See generally Pl.’s Compl., ECF No. 1; see also Cal. Civ. Code

§ 3439.09(a) (mandating that a suit be filed “within one year after the transfer or obligation was or

could reasonably have been discovered by the claimant”).  Furthermore, Jones does not dispute that

the transfers were not reasonably discoverable prior to May or June of 2010, leaving no genuine

  Because this case was filed on March 1, 2011, any claims against transfers occurring before March4

1, 2004 would be barred; however, the earliest transfer at issue here occurred on March 19, 2004.  See
generally Pl.’s Compl., ECF No. 1; Pl.’s App. Mot. Summ. J Ex. 3 (Millennium Database Records for David
Jones), at App. 37, 64, ECF No. 47.
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issue of material fact on this matter.  See Fed. R. Civ. P. 56(c).  Therefore, Receiver’s claims against

Jones are not barred by the statute’s date restrictions.

B.   Actual Fraudulent Transfer

1.  Legal Standards

Although Jones pleads ignorance about the Ponzi scheme, the Receiver contends that Jones

received $801,138.31 in commissions, which constituted actual fraudulent transfers, and that the

return of the funds to the Receiver is appropriate so defrauded investors can obtain some

reimbursement.  Pl.’s Mot. Summ. J. Br. 13, ECF No. 46.  The “mere existence of a Ponzi scheme”

allows “the debtor’s actual intent to hinder, delay or defraud its creditors [to] be inferred.”  In re

Agric. Research & Tech. Grp., Inc., 916 F.2d 528, 535–36 (9th Cir. 1990); see In re AFI Holding,

Inc., 525 F.3d 700, 704 (9th Cir. 2008) (“[T]he record shows Eisenberg’s operation was a Ponzi

scheme before Mackenzie ‘invested’ in the partnership, well before the transfers were made from

AFI to Mackenzie. That by itself is enough to establish the transfers were made with actual

fraudulent intent.”).  When claims are brought pursuant to the California UFTA against parties

involved in the scheme, including innocent investors, payments in excess of amounts principally

invested are “avoidable as fraudulent transfers.”  See Kowell, 533 F.3d at 770 (explaining that

“‘winners’ in the Ponzi scheme, even if innocent of any fraud themselves, should not be permitted

to ‘enjoy an advantage over later investors sucked into the Ponzi scheme who were not so lucky’”

(quoting In re United Energy Corp., 944 F.2d 589, 596 (9th Cir. 1991))). The Ponzi scheme

operator’s fraudulent intent is imputed to the transfers, but transferees can avail themselves of a good

faith defense.  See In re Cohen, 199 B.R. at 716 (Even if the transfer is deemed fraudulent, it “does

not necessarily lead to a remedy against transferees.”).  A court “look[s] to what the transferee

9
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objectively ‘knew or should have known’ in questions of good faith, rather than examining what the

transferee actually knew from a subjective standpoint.”  See In re Agric. Research & Tech. Grp.,

Inc., 916 F.2d at 535–36.

“The issue of good faith . . . is a defensive matter as to which the defendants asserting the

existence of good faith have the burden of proof.”  In re Cohen, 199 B.R. 709, 718 (B.A.P. 9th Cir.

1996); see In re AFI Holding, Inc., 525 F.3d at 707 (“The transferee, however, may be entitled to

keep the transfer if she can show she is ‘a person who took in good faith and for a reasonably

equivalent value.’” (quoting Cal. Civ. Code § 3439.08)).  A party will be deemed to lack good faith

and unable to avoid returning funds if the party possessed  “enough knowledge of the actual facts

to induce a reasonable person to inquire further about the transaction.”  In re Cohen, 199 B.R. at 719. 

“Such inquiry notice suffices on the rationale that some facts suggest the presence of others to which

a transferee may not safely turn a blind eye.”  Id.

2.  Analysis

Here, the Court finds that the commission transfers from the Millennium Entities to Jones

constituted actual fraudulent transfers because the funds were transferred in furtherance of the Ponzi

scheme.  The Court also finds that the transfers are avoidable because Jones has failed to provide

sufficient summary judgment evidence to support the affirmative defense of good faith.

There is no genuine issue that the commissions Jones received were actual fraudulent

transfers.  The commissions that Jones  received were in furtherance of the Ponzi scheme, which

creates a presumption of actual fraudulent intent.  See Pl.’s App. Mot. Summ. J. Ex. 12 (Excerpts

from July 9, 2009 Hearing), at App. 198, ECF No. 47 (“The evidence before the Court shows the

following: William Wise and the defendants operated a [P]onzi scheme.”); In re AFI Holding, Inc.,
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525 F.3d at 704; In re Agric. Research & Tech. Grp., Inc., 916 F.2d at 535–36.  The Millennium

Entities transferred the funds to Jones to encourage the recruitment of additional investors, investors

who were being defrauded.  Thus, the transfers were made “with actual intent either to hinder or to

delay or to defraud creditors.”  See In re Cohen, 199 B.R. at 716. 

Although Jones argues that he had no knowledge that the Millennium Entities were operating

a Ponzi scheme despite doing his due diligence, he fails to provide sufficient summary judgment

evidence to support this assertion.  See Def. Jones’ Resp. 1, ECF No. 58; Pl.’s App. Mot. Summ. J.

Ex. 2 (Jones’ Resp. Admissions Requests), at App. 26, ECF No. 47; Pl.’s App. Reply Ex. 7 (Jones’

Interrogatory Answers), at App. 96, ECF No. 64; Little, 37 F.3d at1075.  Jones objectively should

have known that incredibly high rates of return were suspicious.  See In re Agric. Research & Tech.

Grp., Inc., 916 F.2d at 535–36; Pl.’s App. Mot. Summ. J. Ex. 3 (Millennium Database Records for

Jones), at App. 30–72, ECF No. 47.  Thus, the record demonstrates that Jones possessed “enough

knowledge of the actual facts to induce a reasonable person to inquire further about the transaction,”

and the record lacks evidence that Jones inquired further.  See In re Cohen, 199 B.R. at 719.  Jones

asserts that he researched the Millennium Entities but fails to provide evidence to support this

unsubstantiated assertion.  See Pl.’s App. Mot. Summ. J. Ex. 2 (Jones’ Resp. Admissions Requests),

at App. 26, ECF No. 47; Pl.’s App. Reply Ex. 7 (Jones’ Interrogatory Answers), at App. 96, ECF No.

64; Little, 37 F.3d at 1075.  Jones fails to provide, for example, a statement from another individual

who knew, witnessed, or discussed with Jones the research Jones was doing on the Millennium

Entities.  Jones contends that his action of investing $170,000 of his own money in the Millennium

Entities CDs demonstrates that he had no knowledge that the CDs were fraudulent and the

Millennium Entities were operating a Ponzi scheme.  Def. Jones’ Resp. 1, ECF No. 58; Pl.’s App.
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Reply Ex. 7 (Jones’ Interrogatory Answers), at App. 94, ECF No. 64.  However, there is no evidence

in the record besides Jones’ statement to substantiate that he invested $170,000 in Millennium

Entities CDs.  Furthermore, the Receiver provides evidence that Jones’ bank records from 2004 to

2009 show no payment going from Jones to the Millennium Entities.  Pl.’s App. Reply Ex. 8 (Decl.

of Mackenzie Wallace), at App. 100, ECF No. 64.  Therefore, Jones points to no evidence to support

his good faith even though he bears the burden of proof on the issue and there is ample evidence to

the contrary.   See In re Cohen, 199 B.R. at 718 (“The issue of good faith . . . is a defensive matter5

as to which the defendants asserting the existence of good faith have the burden of proof.”); In re

AFI Holding, Inc., 525 F.3d at 707 (“The transferee, however, may be entitled to keep the transfer

if she can show she is ‘a person who took in good faith and for a reasonably equivalent value.’”

(quoting Cal. Civ. Code § 3439.08)).  Jones’ unsubstantiated assertions of ignorance are insufficient

to create a genuine issue of material fact on this issue and survive a motion for summary judgment. 

See Ragas, 136 F.3d at 458; Little, 37 F.3d at 1075.  

Having found that there is no genuine issue of material fact that the Millennium Entities 

  To avoid liability under § 3439.08, Jones would also have to demonstrate that his services of5

selling CDs were “a reasonably equivalent value” for the commission transfer.  Because jurisdictions are
divided on whether the services of brokers in Ponzi schemes provide any legal value, because resolution of
this issue is ultimately irrelevant here as Jones fails to provide any evidence of good faith, and because
California courts have not decided this issue in a published opinion, the Court declines to consider whether
Jones meets the “reasonably equivalent value” requirement of § 3439.08.  Compare In re Commercial Money
Ctr., Inc., No. 02-09721-H7, 2008 WL 7889835, at *7 (Bankr. S.D. Cal. Jan. 3, 2008) (rejecting the notion
that the services of brokers in a Ponzi scheme are necessarily without value and examining whether the
brokers  “actually performed the services for which they were paid, and the commissions were proportionate
to those paid in the industry”), and In re First Commercial Mgmt. Grp., Inc., 279 B.R. 230, 238–39 (Bankr.
N.D. Ill. 2002) (determining that Ponzi scheme broker services can be of value), and In re Churchill Mortg.
Inv. Corp., 256 B.R. 664, 680 (Bankr. S.D.N.Y. 2000), aff’d sub nom. Balaber-Strauss v. Lawrence, 264 B.R.
303 (S.D.N.Y. 2001) (same), with Warfield v. Byron, 436 F.3d 551, 560 (5th Cir. 2006) (determining that
Ponzi scheme broker services are without value), In re Randy, 189 B.R. 425, 441 (Bankr. N.D. Ill. 1995)
(same), In re Ramirez Rodriguez, 209 B.R. 424, 434 (Bankr. S.D. Tex. 1997) (same).
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made actual fraudulent transfers to Jones in the form of commission payments and that the Receiver

is entitled to recoup those commission payments under Section 3439.07, the Court must now

determine the appropriate amount that the Receiver may recover.  The Receiver contends that Jones

received $801,138.31 in commissions, but the record evidence to which the Receiver cites fails to

substantiate this amount.   However, Jones does not dispute that he received at least $800,000 in6

commission payments.  Pl.’s App. Mot. Summ. J. Ex. 2 (Jones’ Admissions), at App. 26, ECF No.

47.  Accordingly, the Court finds that $800,000 of the commission payments that Jones received can

be avoided as actual fraudulent transfers.    

C.  Constructive Fraudulent Transfer and Unjust Enrichment Claims

The Receiver alternatively seeks to recover the commissions that Jones received pursuant to

theories of constructive fraudulent transfer and unjust enrichment.  Because the Court grants

summary judgment on the actual fraudulent transfer theory, which allows the Receiver to recover

the fraudulent commission funds that were disbursed between 2004 and 2009, these claims are

dismissed as moot.   

D.  Constructive Trust

Because the commission payments went into Jones’ bank accounts and were used to make

mortgage payments and purchase vehicles, the Receiver requests “the imposition of a constructive

trust on the home, bank accounts, and vehicles of Jones.”  Pl.’s Mot. Summ. J. Br. 20, ECF No. 46. 

“A constructive trust is an involuntary equitable trust created as a remedy to compel the transfer of

property from the person wrongfully holding it to the rightful owner.”  In re Real Estate Assocs. Ltd.

  The Receiver claims that the Millennium Database Records support this amount, but he does not6

explain how, and the Millennium Database Records do not contain this figure.  See Pl.’s Mot. Summ. J. Br.
13, ECF No. 36. 
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P’ship Litig., 223 F. Supp. 2d 1109, 1140 (C.D. Cal. 2002); see also In re Golden Triangle Capital,

Inc., 171 B.R. 79, 82 (B.A.P. 9th Cir. 1994) (“A constructive trust, on the other hand, is a remedy

for circumstances where, although both legal and equitable title repose in one party, in equity the

beneficial interest should belong to another.”); Fed. Trade Comm’n v. Network Servs. Depot, Inc.,

617 F.3d 1127, 1141 (9th Cir. 2010) (“Constructive trust is a form of remedy that is “flexibly

fashioned in equity to provide relief where a balancing of interests in the context of a particular case

seems to call for it.” (quoting In re N. Am. Coin & Currency, Ltd., 767 F.2d 1573, 1575 (9th Cir.

1985))).  California law dictates that  “[o]ne who gains a thing by fraud, accident, mistake, undue

influence, the violation of a trust, or other wrongful act, is, unless he or she has some other and better

right thereto, an involuntary trustee of the thing gained, for the benefit of the person who would

otherwise have had it.”  Cal. Civ. Code § 2224.  The elements that allow for the imposition of a

constructive trust are “(1) the existence of res (property or some interest in property); (2) the right

of the complaining party to that res; and (3) some wrongful acquisition or detention of the res by

another party who is not entitled to it.”  In re Real Estate Assocs. Ltd. P’ship Litig., 223 F. Supp. 2d

at 1140 (quoting Communist Party v. 522 Valencia, Inc., 41 Cal. Rptr. 2d 618, 623 (1995)).  Notably,

even if  “a transferee was not ‘the original wrongdoer’” that “does not insulate him from liability for

restitution” or prevent the imposition of a constructive trust.  Network Servs. Depot, Inc., 617 F.3d

at 1142 (quoting Harris Trust & Sav. Bank v. Salomon Smith Barney, Inc., 530 U.S. 238, 251

(2000)).   However, “‘it is necessary to identify the profits and to recapture them without capturing

the fruits of the defendant’s own labors or legitimate efforts’” and “[a] constructive trust is therefore

‘not appropriate to every case because it can overdo the job.’”  Mattel, Inc. v. MGA Entm’t, Inc., 616
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F.3d 904, 910 (9th Cir. 2010) (quoting Dan B. Dobbs, Dobbs Law of Remedies:

Damages-Equity-Restitution §§  6.6(3), 4.3(2) (2d ed. 1993)). 

As discussed above, the commission funds that Jones received were actual fraudulent

transfers, and as a result, Section 2224 provides that Jones is an involuntary trustee of the

commission funds for the benefit of the defrauded investors.  See Cal. Civ. Code § 2224.   However,

the imposition of a constructive trust on Jones’ home, vehicles, or bank accounts is only appropriate

if the commission funds can be fairly traced to that property.

With regard to Jones’ bank accounts, the evidence shows that Jones spent all of the

commission funds on living expenses, and there is no allegation that any funds currently in Jones’

bank accounts were those specific commission funds.  See Pl.’s App. Mot. Summ. J. Ex.13 (Jones’

Interrogatory Answer), at App. 206, ECF No. 47; see generally Pl.’s Mot. Summ. J., ECF No. 45. 

Thus, the Receiver has not provided evidence that his interest in or right to Jones’ bank accounts is

greater than Jones’ interest in or right to those funds.  Therefore, the imposition of a constructive

trust on Jones’ bank accounts is inappropriate.  See In re Golden Triangle Capital, Inc., 171 B.R.

at 82.  

With regard to Jones’ home, the Receiver again fails to demonstrate that his interest in or

right to the home outweighs Jones’ interest.  Although there is evidence that Jones used some of the

commission funds to make monthly mortgage payments on his home, there is no evidence about the

source of the funds that Jones used to purchase the home initially or the source of the funds used to

pay the monthly mortgage payments before and after the 2004 to 2009 time period during which he

was receiving commission payments.  See Pl.’s App. Mot. Summ. J. Ex. 13 (Jones’ Interrogatory

Answer), at App. 206, ECF No. 47.  Thus, the Receiver fails to provide evidence that the beneficial
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interest should belong to him rather than Jones, and the Court finds that imposing a constructive trust 

against Jones’ home might capture “the fruits of [Jones’] own labors or legitimate efforts.” See

Mattel, Inc., 616 F.3d at 910.  Therefore, the Court finds that the imposition of a constructive trust

on Jones’ home would be inappropriate.

The Receiver also seeks to impose a constructive trust on Jones’ vehicles that were purchased

with the commission funds.  See Pl.’s App. Mot. Summ. J. Ex.13 (Jones’ Interrogatory Answer), at

App. 206, ECF No. 47.  Jones admitted that he purchased a 2005 Nissan Altima in Greenville,

Kentucky from Pogue Chrysler with $17,000 of the commission funds in 2006.  Id.  Jones also

admitted that he purchased a 2002 Chevrolet Trailblazer from Pennyrile Motors in Madisonville,

Kentucky with $8,000 of the commission funds in 2007.  Id.  Because Jones acquired those vehicles

with the commission funds, which properly belong to the Receiver on the investors’ behalf, the

Receiver has a right to those vehicles, thus satisfying the second element required to impose a

constructive trust.  See In re Real Estate Assocs. Ltd. P’ship Litig., 223 F. Supp. 2d at 1140.  The use

of commission funds, which were actual fraudulent transfers, also means that Jones wrongly

acquired those vehicles, thereby satisfying the third element required to impose a constructive trust. 

See id.  However, the Receiver fails to provide any evidence that Jones still owns the 2005 Nissan

Altima or the 2002 Chevrolet Trailblazer.  Without evidence that the vehicles purchased with the

commission funds are still in Jones’ possession, the first element for the imposition of a constructive

trust is not met.  See In re Real Estate Assocs. Ltd. P’ship Litig., 223 F. Supp. 2d at 1140 (the

property must be “in existence”).  Therefore, the Receiver has not provided sufficient evidence to

permit the Court to specifically identify property to encumber by a constructive trust.  Accordingly,

the Receiver’s request for the imposition of a constructive trust on Jones’ bank accounts, home, and
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vehicles is denied.

V. CONCLUSION

Based on the foregoing, the Court GRANTS in part the Receiver’s Motion for Summary

Judgment (ECF No. 45) as to his actual fraudulent transfer claim against Jones.  The Receiver’s

claims against Defendant Jones for constructive fraudulent transfer and unjust enrichment are hereby

DISMISSED as moot.  The Receiver’s request for the imposition of a constructive trust is DENIED

without prejudice.

Accordingly, it is ORDERED that the Receiver is entitled to recover $800,000 from

Defendant Jones, which represents the amount of commission payments he received while working

for the Millennium Entities.

SO ORDERED on this 2nd day of August, 2013.
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