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Companies are under increasing 
pressure to investigate and self-re-
port allegations of corporate mis-
conduct. As government agencies 
become more aggressive in investi-
gating allegations of corporate fraud 
and abuse, an unprepared company 
may unwittingly find itself mired in 
obstruction of justice charges be-
cause initial protective steps were 
not taken to identify and preserve 
potential sources of evidence and to 
establish the independence of the 
company’s decision makers vis-à-vis 
the alleged misconduct.

This is the last of a three-part se-
ries giving companies a step-by-step 
guide for planning and conducting 
sensitive internal investigations into 
potential wrongdoing. Part One cov-
ered the initial decision of whether 
to conduct an internal investigation 
and immediate steps that should be 
taken to preserve evidence and cre-
ate an independent investigation. 
Part Two addressed how to design 
and plan internal investigations, in-
cluding how to define and charter 

the investigation and document col-
lection and review. This last install-
ment of the series covers witness 
interviews, memorializing findings, 
whether to self-report violations, 
handling whistleblowers, and pre-
investigation preparation.

Interviewing Witnesses
Pre-Interview Considerations
The central goal in interviewing 

company witnesses is to obtain a di-
rect, complete and truthful recitation 
of the employee’s knowledge. This 
is especially important if the govern-
ment requested the witness state-
ments because, in such cases, incor-
rect statements made to corporate 
counsel — which are then turned 
over to the government — may lead 
to obstruction of justice charges. The 
government has indicted executives 
for obstruction of justice on the the-
ory that, by their lying to the com-
pany’s counsel in the interview, they 
misled federal prosecutors when the 
interview results were turned over 
by the company. Consequently, doc-
ument review to refresh recollection 
is especially important when the in-
terview results will be turned over to 
prosecutors to reduce the risk that 
failures to remember will not be mis-
construed as attempts to mislead.

Prior to the interviews, counsel 
should distribute directives regard-
ing cooperation and document pres-
ervation. The memorandum should 
describe the nature of the investi-
gation, the possibility of witness 

interviews, a requirement that com-
pany employees cooperate, and that 
separate counsel at the company’s 
expense may be retained. It should 
also include a document preserva-
tion directive, which was discussed 
in Part One of this series.

Witness interviews often will be 
conducted on an abbreviated sched-
ule while the company rushes to in-
vestigate and respond to a surprise 
inquiry. Nevertheless, some consid-
eration should be given to the or-
der of interviews. Counsel should 
determine whether the element of 
surprise is desired with a particular 
witness. For strategic reasons, inter-
views may commence with the lower 
level executives and up the corpo-
rate hierarchy, or vice-versa.

Mechanics of the Interview
Questionnaires may be effective 

in the interview process to obtain 
objective, biographical information. 
However, the majority of the inter-
view process is most effectively con-
ducted in face-to-face meetings.

The interview should begin with a 
warning that counsel represents the 
corporation and not the employee. 
(American Bar Association Rule 1.13 
states that corporate counsel’s rela-
tionship is with the corporation, act-
ing through its authorized constitu-
ents, i.e., the officers, directors and 
employees.) Consequently, although 
the attorney-client privilege extends 
to employees necessarily consulted, 
corporate counsel does not repre-
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sent the officers, directors and em-
ployees in their individual capacities.

It should be standard practice for 
corporate counsel to warn the em-
ployees about the limitations of the 
attorney-client privilege. “Upjohn 
Warnings,” based on the holding in 
Upjohn Company v. United States, 
449 U.S. 383 (1981), consist of state-
ments to the employee of the fol-
lowing matters: 1) that counsel is 
the company’s lawyer and not the 
employee’s; 2) that communications 
with the employee are protected by 
the attorney-client privilege, but the 
company may choose to waive that 
privilege; and 3) that the employee 
should not disclose the conversation 
to a third party except for his/her 
own lawyer.

Upjohn Warnings are critical to the 
interviews because, under certain 
circumstances, an attorney-client re-
lationship could develop with em-
ployees during the interview pro-
cess. This can occur, for example, if 
an employee, while operating under 
the mistaken impression that cor-
porate counsel is protecting every-
one’s personal interests, starts asking 
questions relative to his/her person-
al liability.

It is important to ensure the em-
ployee understands that the “client” 
is the company, not the individual. 
For example, the attorney-client 
privilege belongs to the company 
alone, and the company may choose 
to waive it if necessary. An irrecon-
cilable conflict may arise if multiple 
attorney-client relationships develop 
during the interview process. For ex-
ample, if the company decides that 
it is in its best interests to disclose 
information obtained through em-
ployee interviews to the government, 
the involved employee may seek to 
block counsel from releasing infor-
mation in subsequent proceedings. If 
such a conflict arises, counsel may 
be required to withdraw.

Consistent with the purpose of the 
Upjohn Warnings, corporate coun-
sel should refrain from providing 

legal advice to the employee, even 
with regard to the issue of whether 
the employee needs separate coun-
sel. If the employee construes coun-
sel’s comments to mean that he/
she does not need separate counsel, 
then that person may assume that 
the company’s counsel is protecting 
his/her interests. Accordingly, the 
best response is simply to advice 
the employee that “as the compa-
ny’s counsel, I cannot advise you on 
whether or not to obtain a lawyer.” 
Keep in mind, however, that dur-
ing these interviews, some employ-
ees — whether it is because they 
are nervous or uninformed about 
the process or because of the tone 
or body language of the attorney 
— may misapprehend a warning 
and become suspicious of the com-
pany’s intentions toward them. It is 
helpful to make clear that this is a 
standard warning to prevent misun-
derstanding about the relationship, 
either by providing the warning in 
writing or reading verbatim from a 
prepared statement identically. If all 
employees are given the same warn-
ing and only one person believes 
that he/she is represented by cor-
porate counsel, it is more likely that 
a court would find that belief to be 
unreasonable. As well, depending 
on the circumstances, the company 
may wish to provide pool counsel, 
which is an attorney retained and 
available to the employees at com-
pany expense.

Last, the fact that an employee re-
tains his or her own counsel does not 
excuse that employee from the re-
sponsibility of cooperation with the 
company. Employees who decline to 
cooperate can in some circumstanc-
es face termination or be subject to 
other measures short of termination, 
such as placed on leave, and reduced 
bonus or seniority.

Investigation Results: Now What?
The investigation results should 

be memorialized in writing. In doc-
umenting the investigation, it is im-

portant to anticipate the potential 
uses of the findings. For example, 
the company may choose to dis-
close the investigation results to the 
government or in litigation in order 
to obtain a more favorable settle-
ment. Further, there are obligations 
and agency guidelines that strongly 
encourage reports of certain crimi-
nal activity.

The Decision to Self-Report Vio-
lations

Deciding whether to self-report 
a violation of the law is more “art” 
than “science.” The situation should 
be carefully managed so that, where 
possible, the facts alone are disclosed 
and attorney-work product protec-
tions are preserved. The assessment 
of the pros and cons of voluntary 
disclosure should be done with the 
participation of counsel so that the 
process itself is protected from dis-
closure by the attorney-client and 
work product privileges.

In certain situations, such as cases 
involving whistleblowers, the fact of 
disclosure is more certain. Conse-
quently, the benefit to the company 
of disclosure outweighs any loss of 
control over the situation once dis-
closure occurs.

Other benefits to disclosure include 
the ability to credibly frame the story 
for the government, which necessar-
ily involves disclosure of both excul-
patory and incriminating evidence 
(with appropriate explanation), as 
well as a description of the scope 
of the investigation and how it was 
conducted. This may result in several 
advantages, such as a decision by the 
government not to serve a subpoena, 
which may result in more control 
over the flow of information, or even 
to reduce the scope of or cease the 
investigation altogether. The possi-
bility of reduced penalties and lower 
cost are also significant motivating 
factors.

Further, there can be public rela-
tions advantages to “going public” 
with the problem and announcing 
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an investigation. Recently, a college 
learned that an administrator had 
falsely reported the SAT scores of en-
tering freshman in order to enhance 
its ranking. The institution decided 
to publicize the administrator’s ad-
mission of guilt, released a “damage 
control” statement that it had no rea-
son to believe that anyone else was 
involved and hired reputable outside 
law firm to conduct the investigation. 
This course of conduct helped soften 
the blow of a potentially damaging 
and embarrassing announcement.

Of course, there are risks inherent 
in voluntary disclosures. Important-
ly, unless it is absolutely accurate, 
disclosure should not occur. Other-
wise, obstruction of justice charges 
may result from the conveyance of 
false information. The disclosure it-
self may result in criminal or civil 
prosecution and consequent dam-
age to reputation or monitoring by 
government agencies.

Whistleblowers
Interaction with whistleblowers 

presents unique problems as a re-
sult of the many protections avail-
able to whistleblowers under state 
and federal laws, such as the False 
Claims Act, 31 U.S.C. § 3730(h), 
which was enacted in 1863 to pro-
tect individuals who reported fraud 
by suppliers to the government 
during the Civil War. The laws of 
many states also protect whistle-
blowers from adverse employment 
actions and other penalties. See, 
e.g., California Whistleblower Pro-
tection Statute, Cal. Labor Code § 
1102.5, which imposes significant 
civil penalties and potential misde-
meanor charges.

These whistleblower protections 
can complicate the interview process 
when counsel is confronted by a wit-
ness who has already contacted or 
is about to contact the government, 
and who declines to be interviewed 
or otherwise cooperate in the inves-
tigation. While the company may 

normally discipline an employee 
for refusing to cooperate in an in-
vestigation, an attempt to discipline 
a whistleblower under the same cir-
cumstances could be construed as 
a violation of public policy or of 
specific anti-retaliation statutes. The 
whistleblower may complain that 
he/she was disciplined for refusing 
an employer’s directive to commit 
a crime, or reporting criminal activ-
ity to governmental authorities, or 
disclosing illegal, unsafe, or unethi-
cal practices of the employer, all of 
which may be considered to be vio-
lations of public policy or violations 
of anti-retaliation statutes.

Consequently, it is important 
that the company’s guidelines in-
clude policies and procedures pro-
tecting whistleblowers, including 
Codes of Conduct and Business 
Ethics. There should be clear train-
ing and directions to employees to 
report suspected violations to the 
audit committee, human resources, 
compliance officer or management 
team. Management in these areas 
should receive education regard-
ing the handling of whistleblower 
complaints, and larger companies 
should consider using a third-party 
operated telephone “hotlines” to re-
ceive whistleblower complaints.

‘Adventure Is Just Bad Planning’
As Swedish polar explorer Roald 

Amundsen said, “Adventure is just 
bad planning.” Failure to have a 
pre-existing plan for internal in-
vestigations can result in unpleas-
ant surprises and difficult moments. 
Conversely, having a plan that facili-
tates an immediate and reasonable 
response to suspected activity can 
help the company reduce liability, 
fines and punitive damages — and 
give company management peace 
of mind that a process exists to nav-
igate the company through a poten-
tially treacherous storm.

Effective corporate compliance 
programs can help avoid the need 

for an investigation in the first in-
stance by encouraging the detec-
tion, reporting and remediation of 
misconduct, requiring management 
training and the development of 
corporate policies and procedures. 
The existence of a well-reasoned 
compliance program is also viewed 
favorably by government investiga-
tors and can result in more favor-
able treatment if wrongful conduct 
does occur. In such cases, the gov-
ernment will look at whether the 
compliance program detected the 
offense before it was discovered by 
outsiders and whether the company 
promptly reported the transgres-
sion to the appropriate authorities. 
Consequently, while developing its 
compliance program, it is useful for 
the company to consider how the 
program will be evaluated in hind-
sight by the government.

When the government reviews a 
compliance program in retrospect, 
it will look for independence and 
appropriate oversight. For exam-
ple, do the corporation’s directors 
exercise independent review over 
proposed corporate actions rather 
than unquestioningly ratifying of-
ficers’ recommendations? Are in-
ternal audit functions conducted 
at a level sufficient to ensure their 
independence and accuracy? Have 
the directors established an infor-
mation and reporting system in the 
organization reasonably designed 
to provide management and direc-
tors with timely and accurate infor-
mation sufficient to allow them to 
reach an informed decision regard-
ing the organization’s compliance 
with the law? Favorable answers 
to these questions will demon-
strate that the company has been 
thoughtful in its approach to a cor-
porate compliance program.
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