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Meet Our Team
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Policy Updates



Farm Bill 

Ag Labor Reform 

Supplemental and other ag-related measures 

Mid-term elections 

Legislative 

Political 
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Political and Policy Landscape & Impact to Agribusiness

Executive  

Tariffs/Trade and USMCA Review

USDA Reorganization 

Economic and Disaster Assistance

MAHA 
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Business Updates



High Pressure on Input Costs
Financial Diligence is Taking Longer

Selective Lenders Execution Risk
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State of the Market



• Legacy entities can 

present challenges in 

verifying cap table and 

tax status (e.g., S 

election)

• Step up vs. Gross up 

negotiation

• Negotiation of Go-

forward Governance 

Package

Tax, Structure, and Governance

• Seasonality

• Cost Accounting 

Challenges

• Deferred CapEx

• Lien Analysis

Working Capital &  Indebtedness

• Customer Contracts

• Environmental

• Real Property

• Food Safety

• Employment

• Insurance

• Government Grants

Diligence and Risk
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Features of Ag Deals



Engage tax and structuring advisors early in the deal process. Proper structuring at the 

outset (e.g., asset basis step-up, gross-up, and tax-deferred rollover) positions clients for 

optimal outcomes.

Early involvement drives deal success

Tax and Structure
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Asset Basis 

Step-Up

Gross-Up Rollover 

(Tax Deferred)

Insulate 

from Legacy 

Risk



Buy Side (Sponsor) Viewpoints

• Flexibility to Fund Additional Capital

• Board Control

• Written Consents

Sell Side (Rollover Equity) Viewpoints

• Preemptive Rights

• Minority Board Seat

• Board Meetings
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Governance



Working Capital – Seasonality Working Capital – Low Visibility into 

Inventory Requires Procedural Guardrails

Indebtedness – Deferred CapEx Indebtedness – Extra Lien Analysis
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Working Capital and Indebtedness



Rise of RWI and Its Impact on Deal Negotiations

• RWI has changed how parties allocate risk in M&A transactions

• Rising prevalence of no-seller-indemnity RWI deals

Key Considerations

• Sophisticated understanding of “Fraud” and the fraud carveout is critical

• Policy exclusions must be carefully analyzed

• Requires balanced, thoughtful approach to diligence

H&K Expertise

• Nation-leading expertise in RWI structuring and negotiation

Allocating risk in M&A transactions with RWI
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Representations and Warranties Insurance (RWI)



Understand Customer Type 

(Retailer, Wholesaler, Distributor, etc.)
Understand Market Norms 

for Documentation

Management of Change of Control

Consent Requirements

Watch out for Restrictive Terms 

(Exclusivity, MFN, and 

Restrictive Covenants)
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Customer Contract Diligence



• Timing

• Obtaining Existing Reports

• Alternatives

• Affiliate Leases

• Sale-Leaseback Transactions

Phase I’s

Leasing Issues

• Wastewater Permits

• Documentation Challenges

Permitting

Grower Leases
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Environmental and Real Property Diligence



• FDA Facilities Registrations

• State Departments of Agriculture and Public Health

• Non-Governmental Certification Bodies (e.g., Global Food Safety 

Initiative (GFSI)

• Diligence recalls, including voluntary recalls

• Product recall insurance

Federal, State, and Non-Governmental Analysis

Recalls
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Food Safety Diligence



Employment-related matters can be among the more challenging to diligence and have 

important state-by-state nuances.

Common Source of RWI Exclusions

Employment Diligence
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Wage & Hour 

Laws

Independent 

Contractor 

Classification

Union 

Matters

Immigration



RWI policy usually sits “in excess” of other policies. Remember to consider the other 

policies in the insurance “tower”. 

Captive Insurance – Hidden change of control issues.

Tail Policies – Diligence claims made policies; distinguish from go-forward coverage.

Towers and Captives
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Insurance Diligence



• Grants Tied to Small Business Status

• What constitutes “small”?

• Cross-portfolio analysis

• Covid-Era Relief

• Employee Retention Credits

• Refund Mechanics in Purchase Agreements

• Antitrust

• HSR Process

• Exposure to Investigations of Other Companies

Regulatory Agencies, Grants, and Tax Relief
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Government/Regulatory Diligence  
 



Questions?
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