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AT THE START OF THIS DECADE, dis-
closures of sexual misconduct by clergy
against parishioners and, most egregious-
ly, children rocked the Catholic Church,
ultimately leading to substantial asset
sales and the first-ever bankruptcies of
Catholic dioceses.? But the problem and
now its legal consequences are influenc-
ing all religious institutions. The Church
Autonomy Doctrine barred many tort
claims against religious institutions; how-
ever, in the wake of the scandal, it has rap-
idly receded; therefore, it is more impor-
tant than ever for religious institutions to
adopt sound risk avoidance policies and
practices pertaining to employees, volun-
teers, and especially counselors.

Simply put, the Church Autonomy
Doctrine (also known as the Ecclesiasti-
cal Abstention Doctrine) traditionally
deprived the courts of jurisdiction over
disputes impinging upon matters of faith,
hurch polity, and ecclesiasti-

cal relationships. With roots in the Free
Exercise Clause and, more squarely,
Establishment Clause of the First Amend-
ment to the United States Constitution,
the Church Autonomy Doctrine was in-
tended to act like a structural restraint on
government’s exercise of power to ensure
respect for separate spheres of sovereign-
ty and competence. It was to prevent the
state from adjudicating or regulating the
ways in which communities of faith are
organized and how they select their lead-
ers and orthodoxy.?

In Watson v. Jones* the U.S. Supreme
Court announced the Church Autonomy
Doctrine by distinguishing the English
common law. Lord Eldon’s Rule, as it was
called, enabled the courts to inquire which
party to an ecclesiastical dispute “bore the
true standard of faith in the church orga-
nization.” In contrast, the U.S. Supreme
Court held, “The law knows no heresy.”®
It required civil courts to accept the deci-
sion of the highest church judicatory as
authoritative, because the courts were

not to be supposed “as competent in the
ecclesiastical law and religious faith....”®

The Watson line of cases forked into sev-
eral lines of precedent, including, for
minister misconduct, prop-
erty dispute,” and parishioner discipline

example,

cases.® In the minister misconduct cases,
the Church Autonomy Doctrine gener-
ally precluded courts from inquiring into
the employment relationship between a
church and its ministers, because minis-
ters are the “life blood” of the organized
church and “chief instrument by which
the church seeks to fulfill its purpose.” It
was thought that ruling on these matters
necessarily touched on matters of “prime
ecclesiastical concern.”!® No longer.

At one time, the Church Autonomy Doc-
trine barred nearly every type of claim
arising from the church-minister rela-
tionship, including contract and quasi-
contract claims, such as breach of
contract,’! promissory estoppel,> and
covenants of good faith and fair dealing;**
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tort claims such as negligence,' negligent
hiring, supervision and retention,'> emo-
tional distress,'® defamation,'” interfer-
ence with contractual relations,'® invasion
of privacy,” and wrongful discharge;*
statutory claims such as whistleblower?
and discrimination cases;* and claims
for breach of fiduciary duty.® Although
denominated differently, these claims
were frequently treated as clergy malprac-
tice claims in disguise, which necessarily
impinge upon matters of religious ortho-
doxy and require secular courts to inter-
pret the religious institution’s law (such
as Canon Law), policies, and practices.?
Moreover, the Doctrine applied not only
to ordained ministers, but also principals
of religious schools,* religion professors,?
parochial teachers,? organists,®® music
directors,” computer programmers,*
non-ordained pastors,*! and directors of
parachurch ministries.*

Historically, three tests have been utilized
to identify ministers subject to the Church
Autonomy Doctrine: (1) the functional
test, inquiring whether the employee’s pri-
mary duties consist of teaching, spreading
the faith, church governance, supervision
of a religious order, or participation in
religious ritual, and worship;*® (2) the
intermediary test, inquiring whether the
employee serves as an intermediary be-
tween the church and its congregation;*
or (3) the pastoral importance test, in-
quiring whether the employee’s position
is important to the spiritual and pastoral
mission of the church.*

In the wake of the sex scandal, the Church
Autonomy Doctrine may still bar claims
involving intra-church disputes as
between a minister and his church or
denomination, but the Doctrine is not as
effective a shield against inter-church dis-
putes as between parishioners and their
church. In Florida, for example, whereas
the Doctrine still bars claims brought by
ministers against religious institutions,*
it no longer bars parishioners from
asserting claims for negligent hiring and
supervision, breach of fiduciary duty,
outrageous conduct, invasion of privacy,
and defamation.’” Of particular con-

cern, a fiduciary duty may arise in Flor-
ida now between a religious institution
and beneficiary, even without a personal
relationship and irrespective of the
degree of control the institution exercises
over the fiduciary.® With few exceptions,
the Church Autonomy Doctrine has also
receded in other states.*

In dissent, some justices continue to wor-
ry about excessive entanglement with reli-
gion and embroilment in establishing the
training, skill, and standards applicable
for members of the clergy.® “To deter-
mine that a church negligently installed or
transferred a particular pastor is effective-
ly to override the church’s prior decision in
this regard and to impermissibly dictate
the church’s or its congregation’s decision-
making in the future; and it interferes with
a church’s freedom to interact with its own
clergy.”* It may also “result in an endorse-
ment of religion ‘by approving one model
for church hiring, ordination, and reten-
tion of clergy.””#

Bucking the trend, one court observed, “it
is arguable that in fashioning a ‘reason-
able religious organization’ standard for
the [Buddhist] temple, there is danger that
standard would vary, for example, from a
‘reasonable Protestant’ standard, a ‘Tea-
sonable Catholic’ standard, a ‘reasonable
Jewish’ standard, or a ‘reasonable Islamic’
standard.”** The effect of weakening the
Church Autonomy Doctrine may have
the most severe implications for religious
counseling programs.* Already, courts
have begun to inquire whether pastoral
counseling is essentially secular in order
to decide whether counselees may state
a claim for negligent counseling against
religious organizations.*

Table 1 shows how courts in some states
are now willing to resolve breach of
fiduciary duty and negligence claims,
using so-called “neutral principles of law
without inquiry into religious doctrine
and without resolving a religious contro-
versy.”* Practically, this means that courts

TABLE 1: FIDUCIARY DUTYAND NEGLIGENCE CLAIMS ALLOWED AGAINST

RELIGIOUS INSTITUTIONS

State Breach Fiduciary Negligent Hiring, Retention,
Duty Supervision, Misrepresentation
Arizona - Yes
California No Yes
Colorado Yes Split
Florida Yes Yes
Georgia - Yes
Mllinois Yes Yes
Massachusetts No Yes
Michigan - Yes
Minnesota No No
Mississippi Yes Yes
Missouri No No
New York No Split
North Carolina Split Yes
Texas No Yes
Vermont - Yes
Washington (Adults only) No No

Fall 2007 NACBA Ledger 15



Author

Nathan A. Adams, IV,

is Senior Counsel with
Holland & Knight, LLP,
and the primary contact
for its national Religious
Institutions practice.

He can be reached at nathan.adams
@hklaw.com.

will now allow parishioners to “focus on
whether [the Church defendants] reason-
ably should have foreseen the risk of harm
to third parties”*” and to demonstrate a
relationship of special trust or confidence
in a minister that he or she violated.*® The
same is likely to be true for non-ordained
ministers protected by the Church Auton-
omy Doctrine.*

Consequently, after the scandal, there
are some critical steps for religious in-
stitutions to undertake in consultation
with legal counsel, some of which will
seem less natural for non-hierarchical or
seeker-oriented religious institutions, but
all of which can be adapted to a religious
institution’s governance model without
sacrificing doctrine. At a minimum, reli-
gious institutions may want to consider
the following:

e Declare a theology of ministry (in hu-
man resource and other documents),
which expansively identifies ministers
(who are subject to the Church Auton-
omy Doctrine) including ordained and
lay persons involved in ministry and
how each importantly contributes to
the institution’s religious mission;

e Establish an internal disciplinary sys-
tem with basic due process and appel-
late rights, potentially incorporating
alternative dispute resolution meth-
ods which must be exhausted prior to
litigation;

e Conduct a thorough background inves-
tigation on all persons under consid-
eration to perform ministry (includ-
ing volunteers), especially ministry to
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vulnerable populations, such as chil-
dren, counselees, the disabled, and the
elderly; and

e Implement rigorous religious counsel-
ing protocols.

The sex scandal should be a lesson to
every religious organization to be cautious
about hiring, retention, and supervision,
volunteer recruitment, and counseling.
A clearly articulated theology of minis-
try, together with comprehensive rules of
internal discipline, governance, and coun-
seling, and careful screening, will protect
the public and the religious institutions
themselves by maximizing the protection
still available under the Church Autonomy
Doctrine and ensuring safe and quality
programming that will attract more mem-
bers, rather than repel them in anguish
and outrage. fFj
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