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Following the Massachusetts Supreme Judicial
Court’s decision in Goodridge, attention has shifted
from whether same-sex couples in Massachusetts
would be able to marry, to the practical economic
aspects of their marital partnership, including how to
own assets, estate planning, and income tax planning.
Federal law still does not recognize same-sex marriages
and, consequently, couples legally married in
Massachusetts are denied the very significant federal
tax benefits available to all other married couples.
Massachusetts does recognize the marriage for tax pur-
poses, and the Massachusetts Department of Revenue
has issued guidance to assist couples and their advisors
in tax planning. Comprehensive estate planning is
essential to minimize estate taxes, and to take advan-
tage of the tax planning opportunities that in fact exist
under current federal law. The following list of plan-

ning tips, while not exhaustive, is a useful place to start:

1. Determine whether to file joint Massachusetts
income tax returns. While same-sex couples cannot
file their federal returns jointly, they may file their
Massachusetts returns jointly. In TIR 04-17, the
Department of Revenue provided guidance on the
adjustments that must be made between the federal
and Massachusetts filings for this purpose. It will
make sense to look objectively at the relative income
and deductions available to the parties, the com-
plexity of the returns, and the cost to prepare the
returns differently for federal and state purposes
before deciding how to file for Massachusetts pur-
poses. It remains unclear whether couples who file
joint Massachusetts returns must compute their
state tax liability separately for purposes of their
federal filings, further complicating the decision to
file jointly. For federal purposes, taxpayers may foot-
note the required filing singly status to note that the
taxpayer is legally married under Massachusetts
law, reserving the right to amend the return should

federal law recognize the marriage.

2. Make annual exclusion gifts, if appropriate, to
reallocate asset ownership and reduce the size of
the wealthier spouse’s taxable estate. Because
transfers of asset ownership between same-sex
spouses are not protected by the federal gift tax
marital deduction (which, in most cases, makes it
possible for spouses to transfer assets between them
without limit as to value), tax-free transfers from
one spouse to the other are limited to $12,000 per cal-
endar year. Transfers in excess of the $12,000 are
taxable, although aggregate gifts up to $1,000,000
will be sheltered by the federal gift tax exemption;
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gifts in excess of the gift tax exemption and annual
exclusions will require the payment of federal gift
tax. Note that gift tax is paid by the donor, not the
recipient of the gift; Massachusetts does not have a
gift tax. Making annual exclusion gifts each year is a
tax-free way to shift wealth from one spouse to the
other and to other beneficiaries as well. Making gifts
in excess of the annual exclusion can reduce the
Massachusetts estate tax, and shift the appreciation in
value from and after the date of the gift to the recipi-
ent, thereby reducing overall estate taxes. Taxpayers
should review whether joint ownership of assets
created in prior years resulted in a taxable gift, even if
that was not intended. For example, taking title to a
home jointly if the spouses did not contribute equally
to the acquisition cost can result in a taxable gift from

the spouse who made the larger contribution.

3. Determine who will own real estate that generates
significant tax deductions. Because same-sex
couples must still file tax returns singly for federal
income tax purposes, it will be important to con-
sider who has or should have legal ownership of
real property, and, therefore, the obligation to pay
certain deductible expenses, such as real estate taxes.
The person who has the legal obligation to pay such
an expense and makes the payment may take the
deduction for income tax purposes; if a non-owner
of the property makes the payment, no deduction is
allowed, and the payment instead will be treated as
a gift from the person making the payment to the
person having the obligation to make the payment.
However, transfers of property owned by one
spouse to joint ownership by the spouses and dis-
jointing jointly-held property should be done only
after carefully considering the transfer tax conse-
quences because in many cases such transfers are

taxable gifts.

4. If both spouses work, and if health insurance is
available to both through their respective employ-

ers, consider whether it is more expensive to have

family coverage through one employer, or individ-
ual coverage through each spouse’s employer. If
family coverage is provided, the cost of the coverage
for the non-employee spouse will be treated for
federal income tax purposes as taxable income to the
employed spouse; the cost of coverage for the
employed spouse is not taxable. Couples should
compare benefits available with the net cost to the
couple based on premium contributions, deductibles
and co-payments required, as well as income tax con-

sequences for the spouse’s coverage.

. Consider which spouse will make charitable con-

tributions for the year. Because same-sex couples
must file separately for federal income tax purposes,
charitable contributions may provide greater income
tax benefits to one spouse versus the other. The
spouse who intends to take a charitable deduction
should make the contribution, and one spouse
should not make contributions to satisfy charitable
pledges made by the other spouse as such contribu-
tions may be treated as a taxable gift, as well as
taxable income as relief of debt. Contributions made
with appreciated stock may be more tax efficient than
contributions made in cash as the value of the gift in
most cases is the fair market value of the asset, and
appreciation above basis need not be recognized as

gain by the taxpayer.

. Consider realigning asset ownership to match

gains and losses for tax purposes. If one of the
spouses has significant capital losses, or the potential
for generating losses by selling an asset before year
end, and the other spouse has assets that can be sold
at a gain, consider whether it makes sense to transfer
assets from one spouse to the other, even in excess of
the $12,000 annual gift tax exclusion amount, in
order for one spouse to be able to match gains and
losses for income tax purposes. The income tax
savings may significantly outweigh the gift tax oblig-
ation, and any gift taxes paid increase the income

tax basis in the gifted assets. Note that the spouse
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who receives assets by gift receives carryover basis
in the gifted property, which is the donor’s tax basis
(adjusted for gift tax paid, if any), or, if the fair
market value of the gift on the date the gift is made is
less than the donor’s basis, the fair market value on
the date of the gift becomes the basis for purposes of

calculating loss.

7. Determine which taxpayer will claim children as
dependents for tax purposes. It may be more advan-
tageous for one of the spouses to claim children as
dependents, and it may be possible to claim the
spouse as a dependent as well. Legal recognition of
the marriage is not required to claim someone as a
dependent, but the taxpayer must supply more than
half of the support for the calendar year and the
dependent’s principal residence must be the same as
the taxpayer’s principal residence. Such support
may constitute a taxable gift if there is no legal oblig-

ation of support.

8. If possible, consider delaying transactions until
2008. In general, absent an increase in tax rates,
delaying recognition of income is usually advanta-
geous. Opportunities to defer income, including
exercising stock options and participating in deferred

compensation plans, may make sense. On the other

hand, the 2008 election may foreshadow a significant
change in tax rates, and it may well be that capital

gains rates are as low now as they may ever be.

. Review retirement plan beneficiary designations.

Retirement plans are governed by ERISA, a federal
law that requires the spouse to be the beneficiary of
most retirement plans (although interestingly, not
IRAs), unless the spouse consents to permit a differ-
ent beneficiary to be named. ERISA does not cur-
rently apply to same-sex couples, and therefore,
there is no presumption that the spouse is the bene-
ficiary of a qualified retirement plan if no designa-
tion is made. Having a “designated beneficiary” can
reduce the minimum required distributions from
qualified plans, thereby permitting the plan balances
to accumulate on a tax-deferred basis, and a review
of the present beneficiary designation can eliminate
costly future problems from an inadvertent failure to
have a designated beneficiary. The recently-enacted
Pension Protection Act does one very positive thing
by permitting a same-sex spouse who inherits a
retirement account to roll over the death benefit from
a qualified plan and withdraw payments over the
longer of (a) the plan participant's life expectancy

(even though deceased), or (b) the beneficiary's life
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The Boston Foundation

Planned Giving Design Center

A Free Service for Charitable Gift Planning

www.tbf.org

The Planned Giving Design Center offers professional advisors an easy way to stay updated with the

most current information on charitable gift and estate planning. By logging onto www.tbf.org and click-

ing on the Planned Giving Design Center (located in the drop down menu under the Professional

Advisors heading), advisors gain access to a library on planned giving techniques and articles by top

professionals, as well as email news alerts about IRS rulings, court decisions and legislative updates. All

are designed to assist professional advisors in helping clients realize charitable objectives. The Boston

Foundation website also provides access to PG Calc for calculating charitable gifts.
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expectancy, assuming the plan participant survived
his or her required beginning date. Note that with a
rollover IRA, the beneficiary can make additional
contributions to the account (which was not the case
with an inherited IRA).

10. Update the Will and other estate plan documents.

11.

In Massachusetts, marriage revokes a Will, and many
couples married this year without executing codicils
in contemplation of the marriage, or updating their
estate plan documents after marrying, thereby
leaving the couple unintentionally with no estate
plan documents in place. The Massachusetts intes-
tacy statute, which would apply in such cases, does
not provide for the entire estate to pass to a surviving
spouse at death, and in addition, will likely result in

greater estate tax due at the first spouse’s death.

Premarital Agreements and Divorce. First, the good
news—in Massachusetts, couples can by contract fix
their rights and obligations in the event of death
and/or divorce. Whether the agreement will be
enforceable if the couple moves to another state is
not certain, but an out of state court could enforce it as
a contract. Now the bad news—for heterosexual
married couples, the income and gift tax rules
provide for no tax consequences to either party for
property settlements, and clear direction about the
taxability of alimony to the recipient and deductibility
to the payer. For same sex couples, these rules are not
applicable, and could produce either taxable income
to the recipient of a property settlement, or gift tax to
the payer. Not only is there a difference in the identity
of the taxpayer, but the tax rate may differ signifi-
cantly under the two tax systems. There is no clear
law, so careful attention must be paid to the desired

net-after-tax result and consistency of tax reporting.

Despite the significant benefits that are not avail-

able to same-sex couples, there are planning opportuni-

ties available that will provide immediate tax benefits.
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The Boston Foundation

A parther in philanthropy
A major funder of nonprofit organizations
A civic leader and convener

The Boston
th Foundation

INNOVATION INFORMATION IMPACT

The Boston Foundation Launches New Website

On November 1, 2007, the Boston Foundation launched its new website with an enhanced and updated section
for professional advisors. Existing bookmarks to these web pages will continue to function properly. The Boston

Foundation is pleased to serve as a partner in philanthropy with Greater Boston’s professional advisor community.

FEATURE HIGHLIGHTS

B A main navigation bar with dropdown menus for easy access
B Enhanced Giving, Donor Services, and Professional Advisors sections
B A more detailed Grant Seekers section with special initiatives and resources

B An Understanding Boston section with grants, research, forums and public

policy initiatives for 10 sectors
B A Multimedia Library with reports, forums, audio clips and a new donor video
B A Calendar of events with links to details

B A There at the Beginning section with a page-turning flash feature

ADVISOR PRACTICE TOOLS
B Planned Giving Design Center
B PG Calc
B Philanthropic Advisor newsletter
B Bequest language and related forms

B Advisor Event announcements




CASE/LEGISLATIVE UPDATES

IRS Announces November 2007 CFMR—For pur-
poses of determining the present value of an annuity, an
interest for life or a term of years, or a remainder or a
reversionary interest, Revenue Ruling 2007-66 indicates
the charitable federal midterm rate under section 7520
for November 2007 is 5.2%; unchanged from the
October rate of 5.2% and down 0.6% from the
September rate of 5.8%.

House Passes AMT Tax Patch Bill—House Ways and
Means Committee Chair Charles B. Rangel, D-N.Y., has
announced committee passage of H.R. 3996, the
Temporary Tax Relief Act of 2007 that, according to
Rangel, would "prevent more than 23 million families
from a tax increase under the alternative minimum tax
(AMT)." Regarding charitable provisions, the bill would
extend tax-free distributions from individual retirement
plans for charitable purposes; extend enhanced charita-
ble deductions for contributions of food inventory, com-
puter technology and equipment; and extend the special
rule encouraging contributions of capital gain real prop-
erty for conservation purposes.

For more information, log onto www.tbf.org and go to
the Professional Advisors section to click on “Planned
Giving Design Center” and then “News Stories.”

Philanthropic Advisor is provided for general informational purposes only.
Nothing contained herein is intended as legal advice or legal opinion.

For more information about the Boston Foundation, please contact the Development Office at 617- 338-1700.
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