An A.S. Pratt Publication
Pratt’s GOVERNMENT CONTRACTING LAW REPORT

APRIL 2020
VOL. 6 • NO. 4

pratt ’ s

Government
Contracting
Law
Repo rt

Editor’s NotE: GsA ChANGEs,
ANd MorE!
Victoria prussen Spears
GsA’s BiG ChANGEs for 2020
Merle M. DeLancey Jr.

APRIL 2020

GAo rulEs thAt Kingdomware
“rulE of two” doEs Not GovErN
lEAsEhold ACquisitioNs CoNduCtEd
By GsA oN BEhAlf of vA
Gordon Griffin, Robert C. MacKichan Jr.,
and Amy L. Fuentes

vol. 6 • NO. 4

NEw iNtEriM fAr rulE rEGArdiNG
thE ProhiBitioN oN CErtAiN
ChiNEsE tElECoMMuNiCAtioNs
sErviCEs or EquiPMENt
Eric S. Crusius, Christian B. Nagel, and
Kelsey M. Hayes

skEPtiCAl 9th CirCuit hEArs
iNtErloCutory APPEAl of
uNPrECEdENtEd dENiAl of
GovErNMENt MotioN to disMiss
fCA Qui Tam CAsE
Pablo J. Davis and Tony Busch
dEPArtMENt of JustiCE sEts uP
ProCurEMENt CollusioN strikE forCE
James W. Cooper, C. Scott Lent,
Sonia Kuester Pfaffenroth, Craig D. Margolis,
David Hibey, and Mathieu M. Coquelet Ruiz
BrEAkiNG dowN doJ’s fy2019
fAlsE ClAiMs ACt rECovEriEs
Christian D. Sheehan

PRATT’S GOVERNMENT
CONTRACTING LAW
REPORT
VOLUME 6

NUMBER 4

April 2020

Editor’s Note: GSA Changes, and More!
Victoria Prussen Spears

117

GSA’s Big Changes for 2020
Merle M. DeLancey Jr.

120

GAO Rules That Kingdomware “Rule of Two” Does Not Govern
Leasehold Acquisitions Conducted by GSA on Behalf of VA
Gordon Griffin, Robert C. MacKichan Jr., and Amy L. Fuentes

130

New Interim FAR Rule Regarding the Prohibition on Certain
Chinese Telecommunications Services or Equipment
Eric S. Crusius, Christian B. Nagel, and Kelsey M. Hayes

136

Skeptical 9th Circuit Hears Interlocutory Appeal of Unprecedented
Denial of Government Motion to Dismiss FCA Qui Tam Case
Pablo J. Davis and Tony Busch

139

Department of Justice Sets Up Procurement Collusion Strike Force
James W. Cooper, C. Scott Lent, Sonia Kuester Pfaffenroth,
Craig D. Margolis, David Hibey, and Mathieu M. Coquelet Ruiz

143

Breaking Down DOJ’s FY2019 False Claims Act Recoveries
Christian D. Sheehan

147

QUESTIONS ABOUT THIS PUBLICATION?
For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:
Heidi A. Litman at ........................................................................................ 516-771-2169
Email: ..................................................................................... heidi.a.litman@lexisnexis.com
Outside the United States and Canada, please call . . . . . . . . . . . . . . (973) 820-2000
For assistance with replacement pages, shipments, billing or other customer service matters,
please call:
Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . (518) 487-3385
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341
Customer Service Website . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/
For information on other Matthew Bender publications, please call
Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Outside the United States and Canada, please call . . . . . . . . . . . . . . .

(800) 223-1940
(937) 247-0293

Library of Congress Card Number:
ISBN: 978-1-6328-2705-0 (print)
ISSN: 2688-7290

Cite this publication as:
[author name], [article title], [vol. no.] PRATT’S GOVERNMENT CONTRACTING LAW
REPORT [page number] (LexisNexis A.S. Pratt).
Michelle E. Litteken, GAO Holds NASA Exceeded Its Discretion in Protest of FSS Task
Order, 1 PRATT’S GOVERNMENT CONTRACTING LAW REPORT 30 (LexisNexis A.S.
Pratt)
Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.
This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.
LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.
Copyright © 2020 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.
Originally published in: 2015
No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.
Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2020–Pub.4938)

Editor-in-Chief, Editor & Board
of Editors
EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.
EDITOR
VICTORIA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.
BOARD OF EDITORS
MARY BETH BOSCO
Partner, Holland & Knight LLP
MERLE M. DELANCEY JR.
Partner, Blank Rome LLP
DARWIN A. HINDMAN III
Shareholder, Baker, Donelson, Bearman, Caldwell & Berkowitz, PC
J. ANDREW HOWARD
Partner, Alston & Bird LLP
KYLE R. JEFCOAT
Counsel, Latham & Watkins LLP
JOHN E. JENSEN
Partner, Pillsbury Winthrop Shaw Pittman LLP
DISMAS LOCARIA
Partner, Venable LLP
MARCIA G. MADSEN
Partner, Mayer Brown LLP
KEVIN P. MULLEN
Partner, Morrison & Foerster LLP
VINCENT J. NAPOLEON
Partner, Nixon Peabody LLP
STUART W. TURNER
Counsel, Arnold & Porter
ERIC WHYTSELL
Partner, Stinson Leonard Street LLP
WALTER A.I. WILSON
Senior Partner, Polsinelli PC

iii

PRATT’S GOVERNMENT CONTRACTING LAW REPORT is published twelve times a
year by Matthew Bender & Company, Inc. Copyright 2020 Reed Elsevier Properties SA.,
used under license by Matthew Bender & Company, Inc. All rights reserved. No part of this
journal may be reproduced in any form—by microﬁlm, xerography, or otherwise—or
incorporated into any information retrieval system without the written permission of the
copyright owner. For permission to photocopy or use material electronically from Pratt’s
Government Contracting Law Report, please access www.copyright.com or contact the
Copyright Clearance Center, Inc. (CCC), 222 Rosewood Drive, Danvers, MA 01923,
978-750-8400. CCC is a not-for-proﬁt organization that provides licenses and registration for
a variety of users. For subscription information and customer service, call 1-800-833-9844.
Direct any editorial inquiries and send any material for publication to Steven A. Meyerowitz,
Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central Parkway Suite 18R,
Floral Park, New York 11005, smeyerowitz@meyerowitzcommunications.com,
646.539.8300. Material for publication is welcomed—articles, decisions, or other items of
interest to government contractors, attorneys and law ﬁrms, in-house counsel, government
lawyers, and senior business executives. This publication is designed to be accurate and
authoritative, but neither the publisher nor the authors are rendering legal, accounting, or
other professional services in this publication. If legal or other expert advice is desired, retain
the services of an appropriate professional. The articles and columns reﬂect only the present
considerations and views of the authors and do not necessarily reﬂect those of the ﬁrms or
organizations with which they are affiliated, any of the former or present clients of the authors
or their ﬁrms or organizations, or the editors or publisher. POSTMASTER: Send address
changes to Pratt’s Government Contracting Law Report, LexisNexis Matthew Bender, 630
Central Avenue, New Providence, NJ 07974.

iv

GOVERNMENT CONTRACTING LAW REPORT

GAO Rules That Kingdomware “Rule of Two”
Does Not Govern Leasehold Acquisitions
Conducted by GSA on Behalf of VA
By Gordon Griffin, Robert C. MacKichan Jr., and Amy L. Fuentes*
A ruling by the U.S. Government Accountability Office addressed a
question that has long troubled federal real estate practitioners that the U.S.
Supreme Court left unanswered in its Kingdomware v. United States
decision: Is the acquisition of a leasehold interest an acquisition of goods or
services? The authors of this article discuss the ruling.
The U.S. Government Accountability Ofﬁce (“GAO”) ruled1 that the “Rule
of Two” of the Veterans Beneﬁts, Health Care, and Information Technology Act
of 2006 (“VBA”) does not require the U.S. General Services Administration
(“GSA”) to set aside for veteran-owned small businesses any lease procurements
conducted on behalf of the U.S. Department of Veterans Affairs (“VA”).
This ruling addresses a question that has long troubled federal real estate
practitioners that the U.S. Supreme Court left unanswered in its Kingdomware
v. United States2 decision: Is the acquisition of a leasehold interest an acquisition
of goods or services?
According to GAO, it is not, and this distinction between goods and services
and leasehold interests means that the VBA does not govern the acquisition of
leasehold interests by another agency on behalf of the VA.
MAJOR TAKEAWAYS
•

For the ﬁrst time, an adjudicative body has directly addressed the
question of whether the Rule of Two in the VBA applies to GSA
acquisitions of leases on behalf of the VA. According to GAO’s decision

*
Gordon Grifﬁn (gordon.grifﬁn@hklaw.com) is a partner and federal real estate attorney at
Holland & Knight LLP representing building owners, real estate developers, real estate
investment trusts, and asset managers in all aspects of General Services Administration lease
procurement and negotiation, lease administration, and litigation of lease disputes. Robert C.
MacKichan Jr. (robert.mackichan@hklaw.com) is a partner at the ﬁrm and leader of the ﬁrm’s
GSA Leasing and Federal Real Estate Team within the Litigation and Dispute Resolution
Practice. Amy L. Fuentes (amy.fuentes@hklaw.com) is an associate at the ﬁrm focusing her
practice on government contracts litigation and counseling.
1

https://www.gao.gov/assets/710/703565.pdf.

2

https://www.supremecourt.gov/opinions/15pdf/14-916_6j37.pdf.
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in Cross & Company, LLC,3 it does not.
•

“Goods and Services,” as referenced in the VBA, does not include
leasehold interests, even when those leases require design and construction services.

•

Government contractors should be aware that following the Cross &
Company decision, agencies with independent leasing authority may
determine that the Federal Acquisition Regulation (“FAR”) does not
apply to leasehold acquisitions.

BACKGROUND—THE VBA AND THE U.S. SUPREME COURT’S
KINGDOMWARE DECISION
In 2006, Congress passed, and President George W. Bush signed into law, the
VBA, which requires the VA to set aside procurements for veteran-owned small
businesses when the Contracting Ofﬁcer reasonably believes that there could be
two or more small, veteran-owned business that will submit offers (the “Rule of
Two”):
Except as provided in subsections (b) and (c), for purposes of meeting
the goals under subsection (a), and in accordance with this section, a
contracting ofﬁcer of the Department shall award contracts on the
basis of competition restricted to small business concerns owned and
controlled by veterans if the contracting ofﬁcer has a reasonable
expectation that two or more small business concerns owned and
controlled by veterans will submit offers and that the award can be
made at a fair and reasonable price that offers best value to the United
States.4
The Rule of Two requires the VA to set aside procurements for veteranowned small businesses (“VOSBs”) or service-disabled veteran-owned small
businesses (“SDVOSBs”) when market research indicates that two or more such
entities would submit offers, assuming the award can be made at a fair and
reasonable price.
The VBA also contains a provision that governs certain procurements made
by other agencies on behalf of the VA:
If after December 31, 2008, the Secretary enters into a contract,
memorandum of understanding, agreement, or other arrangement
with any governmental entity to acquire goods or services, the Secretary
3

B-417971 (Comp. Gen. Dec. 20, 2019).

4

38 U.S.C. § 8127(d), available at https://uscode.house.gov/view.xhtml?req=granuleid:USCprelim-title38-section8127#=0&edition=prelim.
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shall include in such contract, memorandum, agreement, or other
arrangement a requirement that the entity will comply, to the
maximum extent feasible, with the provisions of this section in
acquiring such goods or services.5
This provision essentially states that when the VA uses another agency to
procure goods and/or services on its behalf, the Rule of Two also applies, and
such procurements must be set aside if the requirements of section 8127(d) are
met.
For several years after the passage of the Act, the VA maintained that the Rule
of Two was discretionary, and not mandatory (especially if the VA had met its
set-aside goals). Many veteran-owned contractors disagreed, and GAO entertained a number of protests by contractors seeking to force the VA to set aside
contracts for procurements for goods and services conducted on the GSA’s
Federal Supply Schedules (“FSS”). GAO sustained a number of these protests,
but the VA refused to follow GAO’s recommendation to set aside awards and
reprocure requirements from a pool of eligible veteran-owned businesses.
After several such iterations, GAO ﬁnally indicated in Kingdomware TechnologiesReconsideration,6 that it would no longer entertain these protests. GAO
explained its rationale as being because of the lack of meaningful remedy
available in its forum and the U.S. Court of Federal Claim’s (“COFC”) decision
to uphold the VA’s interpretation:
Although our Ofﬁce is not bound by the court’s decisions, its decision
in Kingdomware, together with the VA’s position on the meaning of this
statute, effectively means that protesters who continue to pursue these
arguments will be unable to obtain meaningful relief. Consequently,
under these circumstances, we will no longer consider protests based
only on the argument that the VA must consider setting aside
procurements for SDVOSBs (or VOSBs) before conducting an unrestricted procurement under the FSS.7
The contractor disagreed with this decision and brought a protest along the
same grounds at COFC (which upheld the VA’s position), the U.S. Court of
Appeals for the Federal Circuit (which afﬁrmed COFC’s decision below), and
ﬁnally to the Supreme Court, which ruled as follows:
Congress’ use of the word “shall” demonstrates that § 8127(d) man5

38 U.S.C. § 8127(i).

6

B-407232.2, Dec. 13, 2012, 2012 CPD ¶ 351, available at https://www.gao.gov/assets/b407232.2.pdf.
7

Id. at 3.
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dates the use of the Rule of Two in all contracting before using
competitive procedures . . . Accordingly, the Department shall (or
must) prefer veteran-owned small businesses when the Rule of Two is
satisﬁed.8
In short, the Supreme Court sided with GAO, overruling the Federal Circuit,
and in doing so, required the VA to set aside all contracts9 meeting the Rule of
Two prescribed by the VBA.
Notably, however, the question posed by the contractor in Kingdomware was
limited to the scope of the contract at issue, which was a contract for software
development services.
CROSS & COMPANY: GAO DETERMINES THAT THE RULE OF
TWO IS LIMITED IN SCOPE FOR AGENCIES OTHER THAN THE
VA FOR THE PROCUREMENT OF GOODS AND SERVICES
The Pre-Award Protest
In summer 2019, a VOSB protested the terms of a request for lease proposals
(“RLP”) issued by the GSA for the lease of space to be used as a communitybased outpatient clinic (“CBOC”) by the VA in the Pittsburgh, Pennsylvania,
area. The protestor argued that, because the RLP did not set aside the
procurement for VOSB’s, the solicitation violated the VBA. Speciﬁcally, the
protestor alleged that “the statutory intent of 38 U.S.C. § 8127(i) is to extend
the mandatory requirements of 38 U.S.C. § 8127(d) to instances where another
governmental entity is conducting the procurement on behalf of the VA.”10
GSA defended its refusal to set aside this procurement:
GSA ﬁrst argues that the rule of two does not apply to this
procurement because 38 U.S.C. § 8127(d) applies only to contracts
awarded by a VA contracting ofﬁcer, whereas this procurement is
conducted by GSA, through a GSA lease contracting ofﬁcer, and
utilizing GSA’s authority pursuant to 40 U.S.C. § 585. Second, GSA
argues that 38 U.S.C. § 8127(i) applies only to the acquisition of
goods and services, which does not include leasehold interests.11
8

136 S. Ct. 1969, 1977 (2016).

9

Government leases are government contracts. See Forman v. United States, 767 F.2d 875,
879 (Fed. Cir. 1985) (noting that Government leases are government contracts). Accordingly,
following the U.S. Supreme Court’s decision in Kingdomware, the Rule of Two must apply to
lease acquisitions conducted by the VA on its own behalf, as noted by GAO in the Cross &
Company decision.
10

Cross & Company, supra note 3.

11

Id.
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GAO Declares the Rule of Two Is Inapplicable to GSA Lease
Acquisitions
Following its statutory analysis and consideration of the parties’ respective
arguments, GAO unambiguously held in Cross & Company that the Rule of
Two does not apply when GSA conducts a leasehold acquisition on behalf of the
VA because the VBA only requires other agencies to set aside procurement for
“goods and services” and leasehold interests are neither goods nor services:
Here, we conclude that the mandatory preference in 38 U.S.C.
§ 8127(d) does not apply to this procurement. While the plain
language of the statute establishes a mandatory preference for VOSBs
and SDVOSBs, it also limits the application of the mandatory
preference in subsection 8127(d) to when the VA conducts the
procurement. In contrast, the conduct of a procurement by another
governmental entity on behalf of the VA is addressed in subsection
8127(i).
We also conclude that 38 U.S.C. § 8127(i) does not apply to this
procurement because GSA is not acquiring goods or services, but is
acquiring a leasehold in real property. . . .
***
[W]e ﬁnd that it is reasonable for GSA to interpret the statutory
language in § 8127(i) to limit the application of the rule of two
speciﬁcally to the acquisition of goods or services, when another
governmental entity is conducting the procurement.
***
[A]s the protester’s arguments are not borne out by the plain meaning
of unambiguous statutory language, we ﬁnd that the [Act] is not
applicable to GSA’s procurement of real property leases here.12
In short, GAO held that the provision of the VBA governing procurements
by agencies other than the VA (Section 8127(i) of the Act), was limited in scope
to the procurement of goods and services, and that leasehold interests are
neither goods nor services. Accordingly, the Rule of Two provision is inapplicable to the acquisition of leasehold interests.
IMPLICATIONS AND TAKEAWAYS FROM GAO’S
CROSS & COMPANY DECISION
GAO’s decision in Cross & Company has the potential for wide-ranging
implications for government landlords. The FAR limits its own applicability to
12

Id. (internal citations omitted).
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procurement for “supplies” and “services.”13 Given the arguable equivalence
between “supplies” (in the FAR) and “goods” (in the VBA), this ruling could
lead agencies with independent leasing authority to determine that the FAR
does not apply to leasehold acquisitions. While GSA’s General Services
Acquisition Regulation (“GSAR”) indicates that “[t]he FAR does not apply to
leasehold acquisitions of real property,”14 other agencies have not enjoyed the
freedom to procure leasehold interests outside of the FAR’s requirements,
absent a use of delegated leasing authority from GSA. It remains to be seen
whether this will change in the future.
Notably, however, this ruling likely has no impact on the VA’s use of its
independent leasing authority, nor does it likely impact the VA’s use of
GSA-delegated leasing authority; in both cases, because the procurement is
being conducted by the VA, Section 8127(d) of the VBA and the Rule of Two
will apply.
13

48 C.F.R § 2.101, available at https://www.ecfr.gov/cgi-bin/text-idx?SID=
e81ae25a9586befdfcead2ba9ac0d5f3&mc=true&node=se48.1.2_1101&rgn=div8.
14

48 C.F.R. § 570.101(d), available at https://www.ecfr.gov/cgi-bin/textidx?SID=e81ae25a9586befdfcead2ba9ac0d5f3&mc=true&node=se48.4.570_1101&rgn=div8.
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