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In an opinion released on March 4, 2021, the U.S. Small 
Business Administration (SBA) Office of Hearings and 
Appeals (OHA) held that the Department of Veterans 
Affairs (VA) had improperly awarded a lease to a company, 
Purple Heart Heroes LLC (Purple Heart), that was not 
controlled by a veteran and was therefore not an eligible 
Service-Disabled Veteran-Owned Small Business (SDVOSB). 
In accordance with the SBA regulations, the lease was 
deemed void ab initio and the VA removed Purple Heart 
from its database of eligible, veteran-owned companies.

The ruling came in response to a Center for Verification 
and Evaluation (CVE) status protest brought by Blue Cord 
DevGroup LLC (Blue Cord). Blue Cord argued, among 
other things, that the veteran who owns a majority stake 
in Purple Heart does not actually control the company. 
OHA agreed, and provided three reasons that Purple Heart 
was not controlled by a veteran and was therefore not an 
eligible SDVOSB: (1) the veteran and majority owner of 
Purple Heart lacked any relevant managerial experience, 
(2) Purple Heart was entirely reliant upon employees from 
its subcontractor to perform the work and to obtain the 
financing required by the lease, and (3) the veteran was not 
co-located or within a reasonable commute of either the 
firm's headquarters or the jobsite.

This ruling is potentially groundbreaking because it marks 
the first time the SBA OHA has sustained the protest of a 
lease award, which results in the lease being deemed void 

ab initio and requires the VA to rescind the fully executed 
multiyear lease. In the past, government leases have been 
insulated from protests because they lack a termination 
for convenience clause. Because of this unique aspect of 
government leasing—as opposed to traditional government 
contracts, which include such clauses—both GAO and the 
Court of Federal Claims have declined to set aside fully 
executed leases in response to successful protests citing 
the government's breach damages liability that would 
result from ordering a lease to be rescinded. But the SBA 
regulations provide that successful CVE status protests 
require the lease to be deemed void ab initio, meaning the 
lease never legally existed, which sidesteps the issue of 
termination liability.

The protest, CVE Protest of: Blue Cord Dev Group LLC 
Re: Purple Heart Heroes LLC, SBA number CVE-179-P, 
can be found here. The questions below are answered by 
Gordon Griffin, who represented Blue Cord in the protest.
For general guidance on federal government leasing, see 
Federal Government Real Estate Leasing § 1.01.

1. For those of us who are unfamiliar with the process, 

can you briefly explain how the VA awards leases to 

service-disabled veteran-owned small businesses and also 

how a CVE protest works?

Following the Supreme Court's decision in Kingdomware 
Techs., Inc. v. United States, 136 S. Ct. 1969 (2016), 
the VA has been required to set aside all contracts—
including leases—for veteran-owned or service-disabled 
veteran-owned small businesses (VOSBs and SDVOSBs) 
when the VA has an expectation "that two or more small 
business concerns owned and controlled by veterans will 
submit offers and that the award can be made at a fair 
and reasonable price that offers best value to the United 
States." 38 U.S.C. § 8127(d).

https://www.hklaw.com/-/media/files/news/2021/03/bluecorddevgroupllcdecision030421.pdf


This marks the first time in history that a large number 
of government multiyear leases have been set aside to 
VOSBs and SDVOSBs. Set-aside procurements provide 
small businesses with incredible opportunities, but they 
also provide opportunities for fraud and abuse, and the 
Department of Justice, the SBA, and the VA all have 
mechanisms in place to protect the integrity of set-aside 
procurements.

The CVE protest process is one of those mechanisms. 
SBA's regulations allow unsuccessful offerors the 
opportunity to file a protest with OHA if they feel that 
the awardee of a set-aside procurement shouldn't 
be eligible for the set aside. In effect, this allows the 
industry to police itself.

2. Can you tell us a bit about this CVE protest? What 

were the exact issues with Purple Heart? How did you 

uncover these issues and then prove them to the OHA?

Blue Cord made two primary arguments in its protest: 
(1) that Purple Heart was improperly reliant upon its 
subcontractor, and therefore could not qualify as a 
veteran-owned business and (2) that the veteran and 
majority owner of Purple Heart did not control the entity 
and was therefore ineligible to be considered a veteran-
owned small business. We relied upon publicly available 
databases (such as Dunn & Bradstreet), information on 
Purple Heart's website, as well as its subcontractor's, and 
government records to make our case.

3. Remedies in successful bid protests involving 

already-executed federal leases are typically limited to 

reimbursement of bid and protest costs because most 

federal leases do not include termination for convenience 

clauses. What made this protest different? Did you expect 

this outcome when you filed the protest?

The regulations governing CVE status protests at OHA 
explicitly provide that "[i]f the contract has already 
been awarded, then the awarded contract shall be 
deemed void ab initio (invalid from the outset), and 
the contracting officer shall rescind the contract and 
award the contract to the next eligible concern in line 
for the award." See 13 C.F.R. § 1007(j)(2). This means 
that protestors can expect significantly more meaningful 
remedies in response to successful status protests than 
they could expect for successful bid protests.

Additionally, Purple Heart has been removed from the 
Vendor Information Pages database of eligible concerns 
(available here) in accordance with the applicable regulations 
which mandate that "[i]f the Judge finds the protested 
concern ineligible for inclusion in the CVE database, D/CVE 
must immediately remove the protested concern from the 
CVE database." See 13 C.F.R. § 1007(j)(4).

4. What happens next with this lease?

The regulations mandate that the VA rescind the lease as 
void ab initio. They also mandate that the VA award the 
lease to the next in line for award, if it is able to do so. 
Given the time that has elapsed since this procurement 
began, it appears that the VA may be forced to 
recompete this requirement.

5. What do you think the long-term implications of this 

ruling are?

The long-term impact of this decision is difficult to 
gauge, but it seems clear that this decision will raise 
awareness of two things: (1) the meaningful remedies 
available to protestors at SBA OHA and (2) the potential 
for abuse of the VA set-aside leasing program.

https://www.vetbiz.va.gov/vip/
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Gordon Griffin, Partner, Holland & Knight LLP

Gordon Griffin is a federal real estate attorney in Holland & Knight’s Washington, D.C., office. Mr. Griffin represents building owners, real 
estate developers, real estate investment trusts (REITs) and asset managers nationwide in all aspects of General Services Administration 
(GSA) lease procurement and negotiation, lease administration and litigation of lease disputes. Mr. Griffin’s work covers a variety of 
aspects of federal real estate, including lease procurement, lease administration and disputes, holdovers, purchase and sale of commercial 
properties leased to the federal government, and novation of government leases. Mr. Griffin is a board member of the Federal Real Property 
Association and co-author of the Federal Government Real Estate Leasing guide published by LexisNexis.

Gordon received his J.D. and LL.M, with distinction, from the Georgetown University Law Center, where he was an associate editor of the 
Georgetown Journal of Legal Ethics. Prior to becoming an attorney, Gordon spent 11 years in the U.S. Marine Corps as a fighter pilot flying 
F/A-18 “Hornets” and deploying in support of Operation Iraqi Freedom. Mr. Griffin remains active in the military and veterans communities, 
with a pro bono practice centered on representing veterans at the U.S. Court of Appeals for Veterans Claims.
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