PC / Ivory Vellum Carnival 35x23 / 80
PRATT’S JOURNAL OF BANKRUPTCY LAW

LEXISNEXIS® A.S. PRATT®

APRIL/MAY 2021

EDITOR’S NOTE: BUSY COURTS
Victoria Prussen Spears
VOLUME 17 NUMBER 3

STAND PAT, DON’T ACT: U.S. SUPREME COURT HOLDS THAT MERE RETENTION OF
DEBTOR PROPERTY DOES NOT VIOLATE BANKRUPTCY CODE SECTION 362(a)(3)
Ingrid Bagby, Michele C. Maman, Casey John Servais, and Eric G. Waxman

IN RE BUFFETS: A FEES-T FOR THE U.S. TRUSTEE
Candace M. Arthur and Alexander P. Cohen
WARNING TO DIRECTORS OF SELLING COMPANIES: BREACH OF FIDUCIARY DUTY
LIABILITY MAY EXIST FOR FAILURE TO INVESTIGATE AND ENSURE SOLVENCY
OF COMPANY POST-CLOSING AND PROPRIETY AND EFFECT OF ALL RELATED
TRANSACTIONS (BUT YOU CAN PROTECT YOURSELF) – PART I
Ronit J. Berkovich and Teddy Cohan
RETAIL DEBTOR’S BID FOR “SUPER” RENT HOLIDAY AND RENT ABATEMENT DENIED
Patrick J. Potter, Patrick E. Fitzmaurice, Brian L. Beckerman, and Kwame O. Akuffo
NEW YORK COURT OF APPEALS HOLDS NO BANKRUPTCY PREEMPTION OF
LENDER TORT CLAIMS AGAINST RELATED THIRD PARTIES
Dominic J. De Simone, Dean C. Waldt, and Paul E. Harner

APRIL/MAY 2021

CFPB AMENDS ABILITY-TO-REPAY/QUALIFIED MORTGAGE RULE
Bob Jaworski
U.S. COLLATERAL ACCOUNT BEST PRACTICES
Mark C. Dempsey, Sean T. Scott, Massimo Capretta, and Vincent R. Zuffante
LESS SCHEMING: CROSS CLASS CRAMDOWNS ARE
OUT IN THE OPEN FOR ALL TO SEE
Howard Morris and Jai Mudhar

0001

[ST: 1] [ED: m] [REL: 21-3GT] (Beg Group)
Composed: Sun Apr 4 21:09:37 EDT 2021
XPP 9.4.1.0 FM000150 nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]
VER: [FM000150-Local:28 May 14 11:37][MX-SECNDARY: 01 Mar 21 12:00][TT-: 02 Jul 20 09:46 loc=usa unit=04789-fmvol017]
0

Pratt’s Journal of Bankruptcy
Law
VOLUME 17

NUMBER 3

April/May 2021

Editor’s Note: Busy Courts
Victoria Prussen Spears

117

Stand Pat, Don’t Act: U.S. Supreme Court Holds That
Mere Retention of Debtor Property Does Not Violate
Bankruptcy Code Section 362(a)(3)
Ingrid Bagby, Michele C. Maman, Casey John Servais, and
Eric G. Waxman

120

In re Buffets: A Fees-t for the U.S. Trustee
Candace M. Arthur and Alexander P. Cohen

127

Warning to Directors of Selling Companies: Breach of
Fiduciary Duty Liability May Exist for Failure to
Investigate and Ensure Solvency of Company Post-Closing
and Propriety and Effect of All Related Transactions
(But You Can Protect Yourself )—Part I
Ronit J. Berkovich and Teddy Cohan

133

Retail Debtor’s Bid for “Super” Rent Holiday and
Rent Abatement Denied
Patrick J. Potter, Patrick E. Fitzmaurice,
Brian L. Beckerman, and Kwame O. Akuffo

141

New York Court of Appeals Holds No Bankruptcy
Preemption of Lender Tort Claims Against Related
Third Parties
Dominic J. De Simone, Dean C. Waldt, and Paul E. Harner

149

0002

Composed: Sun Apr 4 21:09:37 EDT 2021
[ST: 1] [ED: m] [REL: 21-3GT]
XPP 9.4.1.0 FM000150 nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]
VER: [FM000150-Local:28 May 14 11:37][MX-SECNDARY: 01 Mar 21 12:00][TT-: 02 Jul 20 09:46 loc=usa unit=04789-fmvol017]
12

CFPB Amends Ability-to-Repay/Qualified Mortgage Rule
Bob Jaworski

152

U.S. Collateral Account Best Practices
Mark C. Dempsey, Sean T. Scott, Massimo Capretta, and
Vincent R. Zuffante

160

Less Scheming: Cross Class Cramdowns Are Out in the
Open for All to See
Howard Morris and Jai Mudhar

166

(2021–Pub.4789)

0005

[ST: 1] [ED: m] [REL: 21-3GT]
Composed: Sun Apr 4 21:09:37 EDT 2021
XPP 9.4.1.0 FM000150 nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]
VER: [FM000150-Local:28 May 14 11:37][MX-SECNDARY: 01 Mar 21 12:00][TT-: 02 Jul 20 09:46 loc=usa unit=04789-fmvol017]
43

QUESTIONS ABOUT THIS PUBLICATION?
For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:
Kent K. B. Hanson, J.D., at ........................................................................... 415-908-3207
Email: ........................................................................................... kent.hanson@lexisnexis.com
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (973) 820-2000
For assistance with replacement pages, shipments, billing or other customer service matters,
please call:
Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (518) 487-3385
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341
Customer Service Website . . . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/
For information on other Matthew Bender publications, please call
Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Outside the United States and Canada, please call . . . . . . . . . . . . . . . .

(800) 223-1940
(937) 247-0293

Library of Congress Card Number: 80-68780
ISBN: 978-0-7698-7846-1 (print)
ISBN: 978-0-7698-7988-8 (eBook)
ISSN: 1931-6992

Cite this publication as:
[author name], [article title], [vol. no.] PRATT’S JOURNAL OF BANKRUPTCY LAW [page number]
([year])
Example: Patrick E. Mears, The Winds of Change Intensify over Europe: Recent European Union
Actions Firmly Embrace the “Rescue and Recovery” Culture for Business Recovery, 10 PRATT’S JOURNAL
OF BANKRUPTCY LAW 349 (2014)
This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.
LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.
Copyright © 2021 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.
No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be
licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

iii

0006

[ST: 1] [ED: m] [REL: 21-3GT]
Composed: Sun Apr 4 21:09:37 EDT 2021
XPP 9.4.1.0 FM000150 nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]
VER: [FM000150-Local:28 May 14 11:37][MX-SECNDARY: 01 Mar 21 12:00][TT-: 02 Jul 20 09:46 loc=usa unit=04789-fmvol017]
37

Editor-in-Chief, Editor & Board of
Editors
EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS
SCOTT L. BAENA
Bilzin Sumberg Baena Price & Axelrod LLP
ANDREW P. BROZMAN
Clifford Chance US LLP
MICHAEL L. COOK
Schulte Roth & Zabel LLP
MARK G. DOUGLAS
Jones Day
MARK J. FRIEDMAN
DLA Piper
STUART I. GORDON
Rivkin Radler LLP
PATRICK E. MEARS
Barnes & Thornburg LLP

iv

0007

[ST: 1] [ED: m] [REL: 21-3GT]
Composed: Sun Apr 4 21:09:37 EDT 2021
XPP 9.4.1.0 FM000150 nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]
VER: [FM000150-Local:28 May 14 11:37][MX-SECNDARY: 01 Mar 21 12:00][TT-: 02 Jul 20 09:46 loc=usa unit=04789-fmvol017]
21

Pratt’s Journal of Bankruptcy Law is published eight times a year by Matthew Bender &
Company, Inc. Copyright © 2021 Matthew Bender & Company, Inc., a member of LexisNexis.
All Rights Reserved. No part of this journal may be reproduced in any form—by microfilm,
xerography, or otherwise—or incorporated into any information retrieval system without the
written permission of the copyright owner. For customer support, please contact LexisNexis
Matthew Bender, 9443 Springboro Pike, Miamisburg, OH 45342 or call Customer Support at
1-800-833-9844. Direct any editorial inquiries and send any material for publication to Steven
A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central
Parkway
Suite
18R,
Floral
Park,
New
York
11005,
smeyerowitz@meyerowitzcommunications.com, 646.539.8300. Material for publication is
welcomed—articles, decisions, or other items of interest to lawyers and law firms, in-house
counsel, government lawyers, senior business executives, and anyone interested in privacy and
cybersecurity related issues and legal developments. This publication is designed to be accurate
and authoritative, but neither the publisher nor the authors are rendering legal, accounting, or
other professional services in this publication. If legal or other expert advice is desired, retain the
services of an appropriate professional. The articles and columns reflect only the present
considerations and views of the authors and do not necessarily reflect those of the firms or
organizations with which they are affiliated, any of the former or present clients of the authors
or their firms or organizations, or the editors or publisher.
POSTMASTER: Send address changes to Pratt’s Journal of Bankruptcy Law, LexisNexis Matthew
Bender, 230 Park Ave. 7th Floor, New York NY 10169.

v

0036

[ST: 117] [ED: 100000] [REL: 21-3GT]
Composed: Sun Apr 4 21:09:50 EDT 2021
XPP 9.4.1.0 SC_PRATT nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]
VER: [SC_PRATT-Master:02 Apr 21 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 02 Jul 20 09:46 loc=usa unit=04789-ch1703]
0

CFPB Amends Ability-to-Repay/Qualified
Mortgage Rule
By Bob Jaworski*
The Consumer Financial Protection Bureau recently published two final rules revising
its Ability-to-Repay/Qualified Mortgage Rule. One of the two final rules modifies the
requirements for a loan to qualify as a general qualified mortgage as well as certain
other provisions and eliminates the government-sponsored enterprise qualified mortgage
category. The other final rule adds a new qualified mortgage category. The author of this
article provides a brief recap of the existing rule, followed by pertinent details
concerning the most significant changes effected by each of the two final rules.

The Consumer Financial Protection Bureau (“CFPB”) recently published
two final rules revising its Ability-to-Repay/Qualified Mortgage Rule (“ATR/QM
Rule”).1 The principal purpose of these final rules is to avoid anticipated
problems concerning mortgage credit availability following the scheduled
expiration on July 1, 2021 of the so-called “GSE Patch,” a temporary category
of qualified mortgages (“QMs”) created as part of the original ATR/QM Rule
for loans that are eligible for purchase by Fannie Mae or Freddie Mac
(government-sponsored enterprises or “GSEs”), while operating under the
conservatorship or receivership of the Federal Housing Finance Agency (“GSE
QMs”).2
The ATR/QM Rule generally requires lenders, before making a residential
mortgage loan to a consumer, to make a reasonable good faith determination of
the consumer’s ability to repay the loan according to its terms. However,
evaluating consumers’ ability to repay is complicated and can result in
significant liability for lenders if they get it wrong.3 Because of this, the
*

Bob Jaworski, of counsel at Holland & Knight LLP, is a financial services attorney in the
firm’s Philadelphia office who focuses on consumer credit compliance and other regulatory issues
of concern to banks, thrifts, credit unions, mortgage bankers, secondary mortgage lenders,
finance companies, and industry-related trade associations. He may be reached at
robert.jaworski@hklaw.com. Holland & Knight partner Leonard A. Bernstein contributed
significantly to this article.
1

12 CFR 1026.43.

2

12 CFR 1026.43(e)(4)(ii)(A)(1). This category also includes loans eligible for insurance or
guarantees provided by the Federal Housing Administration, Veterans Administration, U.S.
Department of Government Affairs or Rural Housing Service (Other Agencies), see 12 CFR
1026.43(e)(4)(ii)(B)–(E), but the final rules have no impact on these loans.
3

See, e.g., Elliott v. First Federal Community Bank of Bucyrus, 821 Fed. Appx. 406 (2020)
(Bank held to have violated ATR/QM Rule by failing to verify the borrower’s spousal support
income through review of the separation agreement or reliable third-party documents, despite
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CFPB AMENDS ABILITY-TO-REPAY/QUALIFIED MORTGAGE RULE

ATR/QM Rule also gives lenders certain protections from such liability when
making any one of several categories of “qualified mortgages” defined in the
ATR/QM Rule, including a general category of QMs (“General QMs”),4 the
aforementioned GSE QM category and several other categories that are not
affected by the final rules.
One of the two final rules (“Amended General QM Rule”)5 modifies the
requirements for a loan to qualify as a General QM as well as certain other
provisions in the ATR/QM Rule and eliminates the GSE QM category (set to
expire for applications received on or after the mandatory compliance date of
the Amended General QM Rule). The other final rule (“Seasoned QM Rule”)6
adds a new QM category (“Seasoned QMs”). Both final rules became effective
on March 1, 2021. However, the Amended General QM Rule has a mandatory
compliance date of July 1, 2021, which means that, for applications received on
or after March 1, 2021, but before July 1, 2021, lenders may continue to make
GSE QMs or choose instead to make General QMs under the new Amended
General QM Rule.
This article provides a brief recap of the existing ATR/QM Rule, followed by
pertinent details concerning the most significant changes effected by each of the
two final rules.
EXISTING ATR/QM RULE
General Rule
The ATR/QM Rule generally provides that creditors may not make a
“covered transaction” (essentially, a residential mortgage loan that does not
qualify for any of the exemptions in the rule) unless they make a “reasonable
and good faith determination at or before consummation that the consumer
argument that it reasonably relied on 1) spouse’s assurances that couple had agreed on spousal
support and she would follow through with her commitment to enter the separation agreement
(which she did two months after closing), and 2) documentation that spouse would be able to
make spousal-support payments). Damages for violation of ATR/QM Rule is sum of all finance
charges and fees paid by borrower plus, when awarded as a matter of recoupment or set-off in
a foreclosure action, borrower’s reasonable attorney’s fees and court costs. 15 U.S.C. 1640(a)(4),
(k)(2)(A). Class actions alleging ATR/QM Rule violations are also a possibility.
4

12 CFR 1026.43(e)(2).

5

85 Fed. Reg. 86308, https://www.govinfo.gov/content/pkg/FR-2020-12-29/pdf/2020-27567.

pdf.
6

85 Fed. Reg. 86402, https://www.govinfo.gov/content/pkg/FR-2020-12-29/pdf/2020-27571.

pdf.
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will have a reasonable ability to repay the loan according to its terms.”7 To be
considered to have made such a determination, creditors must consider, and
verify (in most cases using reasonably reliable third-party records) the consumer’s: current or reasonably expected income or assets (other than the value of the
dwelling); employment status; monthly payment on (1) the covered transaction, (2) any simultaneous loan that the creditor knows or has reason to know
will be made, and (3) for mortgage-related obligations; current debt obligations,
alimony, and child support (“Debt Obligations”); monthly debt-to-income
(“DTI”) ratio or residual income; and credit history.8
QM Protections
Because creditors may not be certain whether their ATR determinations are
reasonable in a particular case, the ATR/QM Rule defines a category of
loans—QMs—for which a creditor “may presume that the loan has met” the
ATR requirements. For QMs that are not “higher-priced covered transactions,”
this presumption provides the creditor with a safe harbor against potential
liability for violating the rule.9 For QMs that are “higher-priced covered
transactions” (“Higher-Priced QMs”), however, the presumption may be
rebutted (basically by showing that, when the loan closed, the consumer’s
monthly income less his or her monthly Debt Obligations, including the
monthly payment on the loan, was insufficient to cover his or her living
expenses).10
General QM Definition
A loan qualifies as a General QM as defined in the ATR/QM Rule if:
1.

It does not have negative amortization, interest-only or balloon
payment features, a term that exceeds 30 years, or total points and fees
that generally exceed three percent of the loan amount (“General QM
Product Requirements”);

2.

The creditor underwrites the loan based on a fully amortizing schedule

7

12 CFR 1026.43(c)(1).

8

12 CFR 1026.43(c)(2), (3).

9

Liability for material violations of the ATR/QM Rule can be significant—the sum of all
finance charges and fees paid by the consumer in connection with the loan—and may be brought
in an affirmative action for damages commenced within three years following the date of the
violation or in any action to collect the debt, or in connection with any judicial or non-judicial
foreclosure instituted by the loan holder, as a matter of defense by recoupment or set-off, without
regard to the three-year time limit on a private action for damages. 15 U.S.C. 1640(a)(4), (k).
10

12 CFR 1026.43(e)(1).
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using the maximum rate11 permitted during the first five years;
3.

The creditor considers and verifies the consumer’s income and Debt
Obligations in accordance with appendix Q (“Appendix Q Requirement”);
and

4.

The consumer’s DTI ratio is no more than 43 percent, determined in
accordance with Appendix Q (“DTI Limitation”).12

GSE QM Definition
A loan qualifies as a GSE QM if, in addition to being eligible for purchase
or guarantee by a GSE, it meets the requirements set forth above in the first two
prongs of the General QM definition.13 In particular, this means that loans do
not have to satisfy either the DTI Limitation or the Appendix Q Requirement
to qualify as GSE QMs.
AMENDED GENERAL QM RULE
In addition to eliminating the GSE QM category of QMs, the Amended
General QM Rule makes several changes to the ATR/QM Rule’s provisions
relating to General QMs, the two most important affecting the DTI Limitation
and the Appendix Q Requirement. By far the most important change is that the
new rule replaces the DTI Limitation with a new, price-based limitation (“APR
Limitation”). The APR Limitation is that the loan’s annual percentage rate
(“APR”) not exceed the average prime offer rate for a comparable transaction by
2.25 percentage points or more as of the date the interest rate is set (with higher
thresholds provided for smaller loans and subordinate-lien loans).14 In connection with this change, the Amended General QM Rule also clarifies that, for
purposes of determining whether a loan for which the interest rate may change
within the first five years after the first payment due date satisfies the APR
Limitation, the loan APR must be determined by treating the maximum
11

“Maximum rate” refers to the maximum rate permitted by the terms of the Note. For
adjustable-rate mortgages, creditors must assume that the interest rate will increase after
consummation as rapidly as possible, taking into account the terms of the legal obligation,
including any individual adjustment or life-of-loan rate caps that may be applicable. See
Comment 43(e)(2)(iv)-3.
12
12 CFR 1026.43(e)(2), (3). Appendix Q contains standards for calculating and verifying
debt and income for purposes of determining whether a mortgage satisfies the 43 percent DTI
limit for General QMs.
13

12 CFR 1026.43(e)(4)(i).

14

12 CFR 1026.43(e)(2)(vi), as amended by the General QM Rule.
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interest rate that may apply during that five-year period as the interest rate for
the full term of the loan.15
The CFPB made this change because of its concern that, if it did not, the
DTI Limitation “would reduce the size of the QM market and likely . . . lead
to a significant reduction in access to responsible, affordable credit when the
. . . GSE QM [category] expires.”16 In this regard, the CFPB noted in its rule
proposal that it “expects that a significant number of . . . GSE QMs would not
qualify as General QMs under the current rule after the . . . GSE QM loan
definition expires, either because they have DTI ratios above 43 percent or
because their method of documenting and verifying income or debt is
incompatible with appendix Q.”17
It seems likely, therefore, that, after the Amended General QM Rule’s
effective date, many loans to consumers with DTI ratios above 43 percent will
likely qualify for General QM protection from liability (although creditors will
still be required to consider the consumer’s monthly DTI ratio or monthly
residual income and, if they consider the former, to compare it against an
appropriate DTI threshold that they establish as part of their underwriting
standards).18
Because of its above-stated concern that some GSE QMs would not qualify
as General QMs under the current rule because “their method of documenting
and verifying income or debt is incompatible with appendix Q,” the CFPB also
makes a significant change to the Appendix Q Requirement. That requirement
is essentially that the creditor must consider the consumer’s income or assets,
Debt Obligations, and monthly DTI ratio or residual income, and verify the
same using “reasonably reliable” third-party records and in accordance with
Appendix Q and the ATR/QM Rule’s general ability-to-repay requirement
relating to each of those separate items.19 Agreeing with industry concerns that
Appendix Q’s “rigidity, ambiguity, and static nature result in standards that are
both confusing and outdated,”20 the CFPB has eliminated all references in the
ATR/Rule to Appendix Q. New and revised Comments, however, provide
detailed guidance as to how creditors can fulfill these requirements in the
15

See new Comment 43(e)(2)(vi)-4.

16

85 Fed. Reg. 86317.

17

85 Fed. Reg. 86320.

18

See Comment 43(c)(7)-1, as amended by the General QM Rule.

19

These requirements are found, respectively, in 12 CFR 1026.43(c)(4), (5) and (7).

20

85 Fed. Reg. 86383–86384.
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absence of Appendix Q, including giving them the ability to comply by meeting
the requirements in any one or more of the applicable manuals of the GSEs or
Other Agencies.21
SEASONED QM RULE
When the CFPB conducted its mandated five-year assessment of the
ATR/QM Rule, among its findings were that 1) “a robust and sizable market to
support non-QM lending has not emerged,” with “private-label securitizations
. . . still a fraction of their pre-crisis levels,” and 2) “it is possible that this
market might not exist even with a narrower . . . GSE QM loan definition, if
consumers were unwilling to pay the premium charged to cover the potential
litigation risk associated with non-QM loans (which do not have a presumption
of compliance with the ATR requirements) or if creditors were unwilling or lack
the funding to make the loans as a result of the potential litigation risk.”22
These findings, exacerbated by the COVID-19 emergency, led the CFPB to
adopt the Seasoned QM Rule, with its stated goals being to “ensure access to
responsible, affordable mortgage credit” and “encourage safe and responsible
innovation in the mortgage origination market, including for certain loans that
are not QMs or are [Higher-Priced] QMs under the existing QM categories.”23
To achieve these goals, the Seasoned QM Rule provides a means by which
non-QMs and Higher-Priced QMs, following their origination, can acquire safe
harbor protection from liability under the ATR/QM Rule based on specified
performance and portfolio requirements.
The Seasoned QM Rule defines a Seasoned QM as a loan:
•

That is secured by a first lien, has a fixed interest rate and is not a “high
cost mortgage” as defined in 12 CFR 1026.32(a);

•

That satisfies the General QM Product Requirements (i.e., no negative
amortization, interest-only or balloon payment features; a term ≤ 30
years; and total points and fees generally ≤ three percent of the loan
amount);

•

For which the creditor, during the underwriting process, considered
and verified the consumer’s income or assets, Debt Obligations and
monthly DTI ratio or residual income in accordance with the same

21
See revised Comments 43(e)(2)(v)-2, -3, new Comments 43(e)(2)(v)(A), (B)-1, -2, -3. See
also, new Comment 43(c)(4)-4.
22

85 Fed. Reg. 86313.

23

85 Fed. Reg. 86402.
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standards established in the Amended General QM Rule for General
QMs;
•

That is held in portfolio by the original creditor or the first purchaser24
for at least 36 months (not counting periods of temporary payment
accommodation due to a disaster or pandemic-related national emergency)
(“Seasoning Period”), during which time the borrower had no more
than two 30-day delinquencies and no delinquencies of 60 days or
more.25

By virtue of this definition, certain loans that at time of origination were not
QMs or were Higher-Priced QMs (entitled only to a rebuttable presumption of
compliance with the ATR/QM Rule) may be able to qualify for the QM safe
harbor at the end of the Seasoning Period, but only if the loan applications were
received on or after April 1, 2021, the effective date of the Seasoned QM Rule.
In adopting the Seasoned QM Rule, the CFPB reasoned that “in general, the
earlier a delinquency occurs, the more likely it is due to a lack of ability to repay
at consummation than a change in circumstances after consummation that the
creditor could not have reasonably anticipated from the consumer’s application
or the records used to determine repayment ability.”26 And it determined that
36 months was an appropriate Seasoning Period based, in large part, on similar
periods after which the GSEs and mortgage insurers release creditors of
performing loans from the threat of enforcement of their required underwritingrelated representations and warranties.27
CONCLUSION
The ATR/QM Rule was a reaction—many would say an overreaction—to
the overly liberal underwriting policies of some lenders that helped to
24

If the loan is sold by the originating lender to a purchaser, the loan may only become a
Seasoned Mortgage if it is not securitized as part of the sale, assignment, or transfer or at any
other time before the end of the Seasoning Period and it is not sold to another purchaser. Loan
transfers from the originating lender (or first purchaser) that are required by supervisory action
or pursuant to a merger or acquisition may also continue to qualify to become Seasoned QMs.
25
A loan that is 30 days delinquent becomes 60 days delinquent if the borrower does not
make the payment that is 30 days delinquent and the payment for the current month before the
due date of the following month’s payment. For example, assuming the borrower’s payments are
due the first of every month, if the borrower makes the Jan. 1 payment on Feb. 15 but does not
make the Feb. 1 payment until March 10, the borrower is then considered 60 days delinquent
under the rule. The rule thus prohibits “rolling delinquencies” of 30 days or more.
26

85 Fed. Reg. 86412.

27

Id.
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precipitate the 2007–2008 subprime mortgage crisis and the wider economic
crisis that followed. It succeeded in protecting many consumers from taking out
loans that they could not afford to repay and having to suffer the consequences.
Unfortunately, because of lender and investor concerns over significant and
potential life-of-loan liability for violation of the ATR/QM Rule, it prevented
other consumers from obtaining loans that they could afford to repay or caused
them to have to pay a “liability premium” for such loans.
At minimum, the new final rules appear to make much-needed adjustments
to the ATR/QM Rule which should result in increased mortgage credit
availability and/or lower costs for some deserving consumers, while continuing
to protect others most in need of the rule’s protection. Mortgage lenders and
secondary market investors should be pleased, as should the segment of
consumers who have been hurt by the current rule. Nevertheless, the final rules
will likely not be the last word on the subject. The Biden Administration may
have something to say about it, particularly if the individual who will replace
CFPB Director Kathy Kraninger following her resignation believes that the new
final rules fail to strike the right balance between credit availability and
consumer protection that is at the heart of the ATR/QM Rule.
Finally, the changes made by the new final rules which are discussed above
are by no means the only changes made by these final rules to the ATR/QM
Rule. Lenders and investors should therefore carefully review the new rules in
their entirety.28
28

On March 3, 2021, the CFPB issued a proposal to extend the mandatory compliance date
of the General QM final rule to October 1, 2022, https://www.consumerfinance.gov/rules-policy/
notice-opportunities-comment/open-notices/qualified-mortgage-definition-under-truth-lendingact-regulation-qm-loan-definition-delay-of-mandatory-compliance-date/.
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