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The COVID-19 pandemic rapidly changed and continues to change the
nature of the workplace, requiring employers to act quickly in response.
Over a year later, as more and more employees return to common
workspaces and access to COVID-19 vaccines increases, employers are
faced with new challenges and are being asked to justify past decisions,
while trying to quickly prepare return-to-work policies.
In order to smoothly transition back to work, employers should evaluate
their existing policies and procedures regarding COVID-19 screenings and
vaccinations in order to comply with emerging laws and guidance.
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Compensation Considerations for Time Spent Completing COVID19 Health Screenings
Employers assessing how to safely operate during the COVID-19 pandemic
have had to rapidly evaluate ever-changing federal, state and local
guidance in order to minimize risk to their employees, vendors and
consumers.
Accordingly, many employers have instituted COVID-19 screening policies
and procedures, such as checkpoints, temperature screenings and
questionnaires.
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Such screening procedures invariably raise questions related to the
compensability of time spent by employees undergoing such screening
procedures, in addition to any additional compensation owed to employees
who are turned away after exhibiting COVID-19 symptoms.
The extent to which time spent undergoing COVID-19 screenings,
including any time spent waiting in line for such screenings, is
compensable, will likely depend on multiple factors.
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These factors relate to each employer's particular procedure and circumstances; the nature
of the employee's job; whether the screenings are performed on-site, and the location of
the employer's worksite; and any applicable regulations and administrative guidance.
For instance, the U.S. Department of Labor's Wage and Hour Division recently published
guidance addressing the compensability of temperature checks and health screenings under
federal law.[1]
Although the guidance suggests that such time may be compensable if the screening is
integral and indispensable to the employee's job due to the nature of the employee's
position — e.g., a nurse — the guidance does not provide any clear or definitive rule for
employers to adopt concerning the compensability of the time.
Additionally, the guidance cautions that greater protection for workers may exist under
state and local laws than under the federal Fair Labor Standards Act.

As a novel issue, employers may find guidance to navigate this issue by looking at how
courts have interpreted state and federal laws related to such issues as the compensability
of pre- and post-shift security screenings and de minimis time standards.[2]
Employers may also consider guidance provided by state administrative agencies, such as
California's Division of Labor and Standards Enforcement, which has published guidance
suggesting that such COVID-19 screening time is compensable.[3]
But employers should remember that, although such guidance can signal the agency's
position at administrative hearings, courts have made clear that such guidance is not
binding and, as such, is subject to reversal and also nonadherence to the guidance outside
of the agency setting.
On-site temperature and health screenings for COVID-19 symptoms also raise the question
of whether employees who are sent home for exhibiting symptoms are entitled to additional
compensation, or so-called reporting-time pay.
At least eight states, including California, Connecticut, Massachusetts, New Hampshire, New
Jersey, New York, Oregon and Rhode Island, in addition to Washington, D.C., have laws
requiring employers to pay employees at least one to four hours of pay if the employee is
required to report to work, does so, and is sent home without working at least half of their
shift.[4]
It has yet to be definitely determined whether an employee's COVID-19 symptoms provide
an arguable basis for an exception, if any, to an employer's legal obligation to provide
reporting time pay.
For example, an employer may argue that the employee's COVID-19 symptoms are a
"cause not within the employer's control."[5] But employers relying on such limited
exceptions, which do not exist under all of the aforementioned state laws, must be prepared
to defend their position, particularly in cases where agency guidance has taken a contrary
position, such as in California.[6]
Unsurprisingly, over a year into the COVID-19 pandemic, a wave of civil class and
representative litigation has emerged arising out of the compensability of COVID-19-related
temperature and health screenings.[7] It is expected that many more wage and hour class,
collective and representative actions, which are being asserted under both federal and state
laws, will undoubtedly continue to be filed in courts nationwide.
Accordingly, employers would likely benefit from reviewing their current COVID-19
screening guidelines and procedures in order to assess whether any such potential wage
and hour exposure exists, and what changes, if any, could be implemented.
Potential Dangers Arising Out of Mandatory Employee Vaccination
Many employers, reluctant to leave vaccination up to employee goodwill and eager to get
back to business as usual, are exploring the possibility of mandating employee vaccinations.
Although states have largely taken the lead in distributing vaccines, the federal government
has developed guidance and regulations for employers seeking to create vaccination
policies.
The U.S. Equal Employment Opportunity Commission has issued guidance permitting

employers to require mandatory vaccinations of employees.[8]
But employers seeking to require COVID-19 vaccinations — as opposed to simply
encouraging them — must also follow guidance from the U.S. Department of
Labor's Occupational Safety and Health Administration regarding recording adverse
vaccination events.[9]
OSHA guidance states that employers who require COVID-19 vaccinations must record any
employee's adverse reaction to the vaccine if it: (1) led the employee to miss more than
one day of work; (2) required medical treatment beyond first aid; or (3) resulted in
restricted work or transfer to another job.
Employers should also consider providing leave to employees to account for potentially
adverse side effects of the vaccine, if not already required to do so by local or state law.
This will encourage employees to be vaccinated by eliminating any concerns about whether
to take time off from work or use vacation time in order to obtain the vaccine.
In fact, on April 21, President Joe Biden called on employers to provide paid leave to
employees for vaccination, and announced a new tax credit to fully offset the cost for small
businesses and nonprofits who provide paid leave for employees to get vaccinated.[10]
In addition, employers requiring vaccination must also ensure that they accommodate
employees pursuant to the requirements of the Americans with Disabilities Act.
If an employee informs her employer that she cannot take a COVID-19 vaccine due to
disability, the employer must conduct an analysis to determine whether the employee would
pose a direct threat due to a "significant risk of substantial harm to the health or safety of
the individual or others that cannot be eliminated or reduced by reasonable
accommodation."[11]
This analysis of the individualized employee's job requirements requires consideration of:
(1) the duration of the risk; (2) the nature and severity of the potential harm; (3) the
likelihood that the potential harm will occur; and (4) the imminence of the potential harm.
After conducting such an analysis, the employer should engage in an interactive dialogue
with the employee in order to determine if a reasonable accommodation would allow the
employee to perform her job without imposing an undue hardship on the employer.
If the employer determines that no reasonable accommodation can reduce the risk —
including teleworking or a leave of absence — then the employer may consider terminating
the employee.
An employer should conduct a similar analysis if an employee refuses to be vaccinated
pursuant to a sincerely held religious belief, which is protected by Title VII of the Civil Rights
Act. In conducting such an analysis, the employer must also take state and local laws into
consideration.
Depending on the employer's location, state and local laws may provide significantly more
protection to employees than federal law.
Adhering to federal guidance and state and local regulations will reduce the potential for
liability if employees challenge mandatory vaccination policies, as some have begun to

do.[12]
In addition, employers should anticipate the possibility that employees will challenge
mandatory vaccination policies based on the theory that the current COVID-19 vaccines are
only authorized through emergency use authorization, which does not constitute full
licensure under the U.S. Food and Drug Administration guidelines.
Individuals who receive vaccines that are approved under emergency use authorization
must be informed that they have the option to accept or refuse administration.[13]
Although courts have not yet interpreted this language in the context of the COVID-19
vaccine,[14] employers should be aware that such lawsuits may arise out of mandatory
vaccination policies.
Although requiring employee vaccinations may appear to many employers as the most
efficient way to return to normal, employers should consider applicable regulations and
guidance, their employee populations, and the nature of their business in order to develop a
vaccination policy that best fits their needs.
Navigating State and Local Vaccination-Related Laws
Irrespective of employers' attitudes regarding the safety, efficacy or advisability of COVID19 vaccinations, employers will be forced to navigate an increasing patchwork of state and
local regulations designed to protect employees from retaliation for receiving — or not
receiving — a vaccine.
These laws run the gamut from protected leave for vaccination-related purposes, to
prohibitions on requiring proof of vaccination, to outright prohibitions on adverse
employment action based on immunization status. Employers should consider how these
different policies and practices overlap and potentially interfere.
Despite Biden's request that employers voluntarily provide leave to employees to get
vaccinated, the absence of federal legislation mandating such leave has allowed
municipalities and states to create a variety of different proposals to fill the gap. Some cities
and states have mandated that employers provide a separate bank of time for COVID-19related leave.
Such jurisdictions include:
•

California: up to 80 hours of supplemental paid sick leave for reasons related to
COVID-19 reasons, including vaccination and vaccine recovery;[15]

•

Colorado: up to 80 hours of supplemental paid sick leave for covered reasons;[16]

•

New York state: up to four hours of supplemental paid sick leave per vaccine
dose;[17]

•

Philadelphia: up to 80 hours of supplemental paid sick leave;[18] and

•

Boston: up to three working days of vaccine paid sick leave for city employees.[19]

Additionally, a growing number of cities and states have expanded or clarified current paid
sick leave laws to specify that vaccine-related leave is covered.
Washington, for example, specified that employees may use accrued paid sick leave for
voluntary vaccinations during scheduled work hours.[20]
Nevada has taken a similar path, suggesting that "employees that choose to obtain the
vaccine voluntarily should be allowed to utilize leave, paid leave, or the possibility of flex
time" to obtain the vaccine.[21]
Overall, the clear and growing trend is to implement some sort of protected leave for
employee vaccinations, or to strongly encourage providing paid leave for vaccination
purposes.
For example, guidance issued by the Illinois Department of Labor states that employees
"should be allowed to utilize sick leave, vacation time or other paid vacation time for
employees to receive the 1st or 2nd dose of the COVID-19 vaccine."[22]
Just as many states are taking steps to ensure employees have access to protected leave to
get vaccines, there is an equal push to ensure that nonvaccinated individuals are protected
against employment discrimination or retaliation.
For example, on April 26, Arkansas passed legislation prohibiting state and local agencies
and officials from using so-called vaccine passports, or documentation of an individual's
COVID-19 vaccine or test status, for any reason, and prohibiting conditioning employment,
travel, education, or receipt of services on holding or displaying a vaccine passport.[23]
Minnesota is exploring similar restrictions with proposed legislation prohibiting businesses
from requiring patrons or customers from providing proof of vaccination[24] and prohibiting
private employers from requiring employees to obtain a vaccine.[25]
Other states considering similar restrictions on disclosure of employees' vaccination status
or using nonvaccination status to make employment decisions include, but are not limited
to, Alaska, Arizona, Georgia, Indiana, Louisiana, Montana, New Mexico, New York, North
Carolina, Oklahoma, Pennsylvania, Texas and Virginia.[26]
While the proposed and enacted legislation tends to preclude employers from taking
adverse employment action based on employees' vaccination status — regardless of what
that status is — some states' proposals expressly prohibit taking action against employees
who refuse COVID-19 vaccines.
Such states include South Carolina, Pennsylvania and Maryland.[27] Maryland's proposal
contains an interesting trade-off that may grow in popularity, in that employees are
permitted to refuse vaccination and are protected from retaliation for such, but in exchange,
unvaccinated employees waive the right to file a civil action if they contract COVID-19 in the

workplace.[28]
While employers may have a strong interest in ensuring employees are vaccinated, they
must pay careful attention to avoid running afoul of the myriad laws and proposed statutes
prohibiting disparate treatment based on vaccine status.
Looking Forward
Just as the COVID-19 pandemic has drastically transformed the workplace, the after-effects
of COVID-19-related legislation and guidance will reverberate in the courts for many years
to come.
As employers continue to do their best to grapple with these and other novel legal issues
and evolving federal, state, and local laws and regulations, they should be mindful of
emerging administrative agency enforcement activity and litigation in order to assess and
respond to any potential risk that may exist.
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