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Welcome to The Arbitration Review of the Americas 2022, one of Global Arbitration Review’s 

annual, yearbook-style reports. For the uninitiated, Global Arbitration Review is the online home 

for international arbitration specialists everywhere, telling them all they need to know – about 

everything that matters. 

Throughout the year, we deliver pitch-perfect daily news, surveys and features, organise the 

liveliest events (under our GAR Live and GAR Connect banners (“Connect” when it is online)) 

and provide our readers with innovative tools and know-how products.

In addition, assisted by external contributors, we curate a series of regional reviews – online 

and in print – that go deeper into local developments than the exigencies of journalism allow. 

The Arbitration Review of the Americas, which you are reading, is part of that series.

It contains insight and thought leadership inspired by the recent past from 43 pre-eminent 

practitioners. Across 19 articles and 123 pages, they provide an invaluable retrospective on the 

year just gone. All contributors are vetted for their standing and knowledge before being invited 

to take part. 

Together, their articles capture and interpret the most substantial recent international 

arbitration events across the region, supported by footnotes and relevant statistics. Elsewhere 

they provide valuable background so that you can get up to speed quickly on the local 

arbitration infrastructure or the essentials of a particular country as a seat.

This edition covers Argentina, Bolivia, Canada, Ecuador, Mexico, Panama, Peru and the 

United States; and has eleven overviews, including two on arbitrability (one focused on Brazil 

in the context of allegations of corruption, the other on the relationship with competence-

competence across the region). There’s also a lucid guide to the interpretation of “concurrent 

delay” around the region, using five scenarios.

Other nuggets this reader has mentally noted for future reference include:

•  helpful statistics from Brazil’s CAM-CCBC, showing just how often public entities form one side 

of an arbitration;

•  an exegesis on the questions that US courts must still grapple with when it comes to enforcing 

intra-EU investor-state awards;

•  a similarly helpful summary of recent Canadian court decisions;

•  another on Mexican court decisions that showed a rather mixed year; and

•  the discovery that the AmCham in Peru as of July 2021 now engages in ICC-style scrutiny of 

awards.

Plus much, much more. 

We hope you enjoy the review. If you have any suggestions for future editions, or want to 

take part in this annual project, my colleagues and I would love to hear from you. Please write 

to insight@globalarbitrationreview.com.

David Samuels
Publisher

July 2021
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US Supreme Court Engages on Arbitration Issues

Adolfo E Jiménez, Marisa Marinelli, Brian A Briz and Katharine Menéndez de la Cuesta
Holland & Knight

Supreme Court extends international arbitral agreements to 
non-signatories
Can a non-signatory to an arbitration agreement participate or 
be compelled to participate in an international arbitration in the 
United States? Although it was generally believed that they could 

In summary

The US Supreme Court has presided over several 
cases of great interest to the international arbitration 
community over the past year. In GE Energy, it held 
that a non-signatory may participate in international 
arbitration if there is a basis to bring the non-signatory 
in under domestic state law. In Schein, it dismissed the 
case without deciding whether the incorporation by 
reference of the American Arbitration Association’s rules 
into an arbitration agreement effectively delegates the 
question of arbitrability away from the courts and to the 
arbitrators. In Servotronics, it accepted a petition and will 
decide whether discovery may be obtained in the United 
States for use in foreign, private commercial arbitration. 
Remote hearings became the norm in 2020, and at 
least one US district court decided that it does not per se 
violate a party’s due process rights.

Discussion points

• US Supreme Court extends international arbitral 
agreements to non-signatories

• Question of who decides arbitrability remains 
unresolved by the US Supreme Court

• US Supreme Court to decide whether 28 USC section 
1782 allows interested parties to obtain discovery 
in the United States for use in foreign, private 
commercial arbitration

Referenced in this article

• GE Energy Power Conversion France SAS v Outokumpu 
Stainless USA LLC

• Henry Schein, Inc, v Archer and White Sales, Inc
• American Law Institute’s Restatement of the US 

Law of International Commercial and Investor-State 
Arbitration

• 28 USC section 1782
• Servotronics, Inc v Rolls-Royce PLC
• Intel Corp v Advanced Micro Devices, Inc
• Legaspy v Fin Indus Reg Auth, Inc
• Managed Care Advisory Group
• Broumand v Joseph

under certain circumstances, some courts required there be a signed 
agreement for a party to participate in an international arbitration.

On 1 June 2020, the US Supreme Court removed any linger-
ing doubt that a non-signatory may participate in international 
arbitration if there is a basis to bring them in under domestic 
state law. In GE Energy Power Conversion France SAS v Outokumpu 
Stainless USA LLC (GE Energy), the Court unanimously held that 
the Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards (the New York Convention) does not preclude 
non-signatories from enforcing arbitration agreements based on 
the application of domestic equitable estoppel doctrines.1

The decision reversed an 11th Circuit Court of Appeals rul-
ing that barred a subcontractor from participating in an arbitration 
because it did not sign the agreement between the owner of a 
project and the general contractor; thus, the absence of a party’s sig-
nature will not disqualify that party from participating in an inter-
national arbitration where state law provides a right to or imposes 
an obligation on a non-signatory.

The scope and reach of the decision
In the United States, where an arbitration provision is part of a con-
tract affecting interstate and international commerce, it is governed 
by the Federal Arbitration Act, 9 USC, section 1 et seq (FAA).2 
Chapter 2 of the FAA grants federal courts jurisdiction over actions 
governed by the New York Convention.3

As a general rule in the United States, a party that has not signed 
an arbitration agreement is not bound by it and, therefore, cannot 
be compelled to arbitrate.4 Moreover, the New York Convention 
obliges states to recognise certain agreements in writing whereby 
the parties agree to arbitrate, but defines ‘agreement in writing’ as 
‘an arbitral clause in a contract or an arbitration agreement, signed 
by the parties or contained in an exchange of letters or telegrams’.5

Courts across the country have consistently found arbitration 
agreements to be binding on non-signatories in domestic arbitra-
tion on the basis of assignment, succession, merger, subrogation, 
agency, implied consent, estoppel, waiver or by piercing the corpo-
rate veil. It is also settled that an arbitration agreement is binding on 
a non-signatory where ‘“traditional principles” of state law allow a 
contract to be enforced by or against non-parties to the contract.’6

In GE Energy, the 11th Circuit, however, found that a party that 
had not signed an international arbitration agreement could not 
arbitrate because the New York Convention requires an agreement 
in writing that is ‘signed by the parties’.

In reversing the 11th Circuit, the Supreme Court noted that 
the New York Convention is silent on whether a non-signatory 
can enforce an arbitration agreement: ‘This silence is dispositive 
here because nothing in the text of the Convention could be 
read to otherwise prohibit the application of domestic equitable 
estoppel doctrines.’7 The Court concluded that nothing in the 
New York Convention conflicts with the application of domestic 
equitable estoppel doctrines. The Court also examined decisions 
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from other contracting states and found that ‘courts of numerous 
contracting states permit enforcement of arbitration agreements 
by entities who did not sign an agreement.’8

The Court’s decision is consistent with the position of most 
commentators in the area of international arbitration.9

The US public policy favouring arbitration was strengthened 
by the Supreme Court’s decision in GE Energy. Affiliates, sub-
contractors, successors, etc, are now more likely to be covered by 
an arbitration agreement. Consent, however, remains an essential 
requirement under the FAA.10 A party does not necessarily need 
to sign an agreement to be subject to arbitration. This was uncon-
troverted for domestic arbitration and is now established law in 
the context of international arbitration.

The importance of applicable law, place and scope in 
the arbitral clause
As business transactions become increasingly more complex, infra-
structure projects include parties from all over the world, and 
the number of consolidations, outsourcing and mergers grow, the 
reach of an arbitration agreement will be of greater significance. 
Parties seek certainty and predictability through their agreements.

However, the arbitration clause is often referred to as the ‘mid-
night clause’ because it is frequently left for last and not given 
sufficient attention. In other cases, parties may be prone to overly 
complicate arbitration clauses, which may create enforceability 
issues or provide insufficient flexibility. Sometimes the arbitration 
clause is a product of negotiations that lead to what is commonly 
referred to as a ‘pathological clause’. Regardless of the reason, 
attention is pertinent to ensure the parties adopt a dispute resolu-
tion mechanism that is appropriate for the transaction and avoids 
unintended consequences to the extent possible.

A question that should receive greater attention in light of GE 
Energy is which parties may be covered by the arbitration agree-
ment. Engineering, procurement and construction contracts often 
specify that subcontractors are covered, but what if the contract is 
silent? Can parties contract around a state’s doctrine of equitable 
estoppel if they do not want to subject themselves to arbitration 
with subcontractors?

A surviving entity in a merger should be subject to any arbi-
tration agreement the same way they would be responsible for a 
predecessor’s liability. But can a party in an asset purchase transac-
tion be subject to arbitration under an equitable estoppel theory 
when it is well established that a party in an asset purchase transac-
tion does not assume liabilities? Probably not, if the party does not 
perform or assume any responsibilities under a written agreement 
that includes an arbitration clause. These are examples of issues 
that may arise with greater frequency in the future.

The GE Energy decision opens international arbitration to 
non-parties in the United States. It will be difficult to exclude 
non-signatories if there is a basis to include them under state 
law. A non-party that performs obligations under a contract may 
become a party to an arbitration through implied consent. A party 
that has sought to shield itself of responsibility through elaborate 
corporate structures may be subject to arbitration if the elements 
exist to establish that it is an alter ego and warrant piercing the 
corporate veil. Third-party beneficiaries, guarantors, agents and 
affiliates may be more likely to become parties.

Laws in the United States vary from state to state and can 
result in different outcomes, depending on what state law is 
applied. Sometimes parties agree to the application of the ‘law 
of the United States’ without specifying a state. For example, if 
the seat of the arbitration is Miami, Florida, the law of the State 

of Florida may apply. Case law developed in the areas of equita-
ble estoppel, implied consent, third-party beneficiaries, etc, how-
ever, may vary significantly from neighbouring Georgia. The law 
applicable in GE Energy remains unclear because the case was 
remanded for further findings.

The selection of the law applicable to the arbitration agree-
ment and the place of arbitration within the United States or in 
foreign jurisdiction should be given greater attention to ensure 
the parties’ expectations are met.

Question of who decides arbitrability remains unresolved
One of the most closely watched arbitration cases on the US 
Supreme Court docket evaporated into thin air in January, leaving 
uncertainty in its wake. The case? Henry Schein, Inc, v Archer and 
White Sales, Inc (Schein).11

On its second go around before the Supreme Court, the 
question many hoped would be answered in Schein was whether 
the incorporation by reference of the rules of the American 
Arbitration Association (AAA) into an arbitration agreement 
effectively delegates the question of arbitrability away from the 
courts and to the arbitrators.

As a general rule, courts decide ‘gateway’ questions of arbi-
trability, including whether an agreement to arbitrate is valid or 
whether the agreement covers a particular claim.12 Arbitration, 
however, is a matter of contract and parties can agree to del-
egate such gateway questions of arbitrability to an arbitrator.13 
Specifically, gateway questions of arbitrability can be delegated to 
arbitrators where there is clear and unmistakable evidence that the 
parties agreed to the delegation.14

Like the rules of most major arbitral institutions, the AAA 
Commercial Arbitration Rules (the AAA Rules) provide arbi-
trators with the power to rule on their own jurisdiction and to 
decide questions concerning the existence, scope or validity of an 
agreement to arbitrate as well as concerning the arbitrability of 
claims brought thereunder.15

The Schein case
The arbitration agreement in question in Schein did not expressly 
delegate questions of arbitrability to the arbitrator; however, it did 
incorporate the AAA Rules by reference.16

On its first go around before the Supreme Court, the Supreme 
Court ‘express[ed] no view’ on whether the arbitration agreement 
in question ‘in fact delegated the arbitrability question to an arbi-
trator’ because that issue had not been decided by the appellate 
court below.

Instead, the question addressed was whether a court can over-
ride a contract delegating the issue of arbitrability where the court 
finds that the arbitrability claim is ‘wholly groundless’.17 Various 
courts across the country had held that the wholly groundless 
exception ‘enables courts to block frivolous attempts to transfer 
disputes from the court system to arbitration’.18

Both the trial and appellate court below found that Henry 
Schein’s argument to arbitrate based on a purported agreement to 
delegate questions of arbitrability was wholly groundless because 
the agreement exempted ‘actions seeking injunctive relief ’ from 
arbitration, and the underlying complaint sought injunctive relief 
as a remedy.19

The Supreme Court rejected the wholly groundless exception, 
concluding it is inconsistent with both the Federal Arbitration 
Act and with the Court’s precedent. The exception would allow 
courts to decide ‘frivolous merits questions that have been del-
egated to an arbitrator’, which a court is not permitted to do.20
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The Supreme Court, thus, held that courts ‘must respect the 
parties’ decision’ where their ‘contract delegates the arbitrability 
question to an arbitrator’.21 Accordingly, ‘if a valid [arbitration] 
agreement exists, and if the agreement delegates the arbitrabil-
ity issue to an arbitrator, a court may not decide the arbitrability 
issue’.22

On remand, the appellate court below again refused to compel 
the dispute to arbitration, concluding that the arbitration clause in 
question did not clearly and unmistakably delegate the question 
of arbitrability to the arbitrator because it contained the afore-
mentioned carve-out clause exempting actions seeking injunctive 
relief from arbitration.23 Specifically, the appellate court found 
that by incorporating the AAA Rules, the arbitration agreement 
provided ‘clear and unmistakable’ evidence of the parties’ intent 
to delegate arbitrability ‘for all disputes except those under the 
carve-out’.24

Henry Schein again appealed to the Supreme Court, argu-
ing that ‘[i]f an agreement were to exempt from an arbitrability 
delegation the same claims that it exempts from arbitration alto-
gether, there would never be any arbitrability dispute left for an 
arbitrator to resolve.’25

In response Archer and White challenged the arbitrability del-
egation, arguing that ‘it is perplexing to think that merely incor-
porating the AAA Rules is itself sufficient to show a clear and 
unmistakable delegation’ of the question of arbitrability.26 Archer 
and White acknowledged that many courts have found that the 
general incorporation of the AAA Rules by reference clearly 
and unmistakably evinces an intent to delegate the question of 
arbitrability, but citing the proposed Final Draft of the American 
Law Institute’s Restatement of the US Law of International 
Commercial and Investor-State Arbitration (the Restatement was 
approved in April 2019 and is set to be published later in 2021), it 
argued those decisions were ‘misguided’.27

Analysis concerning the effect of competence-
competence clauses
To be sure, 11 of the 12 federal circuit courts of appeal have 
found that the incorporation by reference of arbitration rules 
into an agreement to arbitrate evidences the parties’ clear and 
unmistakable intent to have the arbitrators, and not the courts, 
determine arbitrability.28

The Restatement, however, disagrees with these decisions to 
the extent that the chief reporter of the Restatement, Professor 
George A Bermann, filed an amicus curiae brief in the Schein case 
to address the very issue.

As Professor Bermann explained, the Restatement reached 
a different conclusion because the arbitral rules that empower 
arbitrators to determine their own jurisdiction (known as compe-
tence-competence clauses) ‘do not make that authority exclusive’ 
and do not ‘negate judicial authority to make arbitrability deter-
minations’.29 Thus, the Restatement concludes that such compe-
tence-competence language does not clearly and unmistakably 
evidence an intent to delegate gateway questions of arbitrability 
away from the courts and to the arbitrator.30

Owing to the ubiquity of competence-competence clauses in 
arbitral institutions’ rules, if those clauses alone delegate exclusive 
authority to the arbitrators to decide questions of arbitrability, 
in Professor Bermann’s words, then ‘the presumption that issues 
of arbitrability are “for judicial determination” will be largely 
eviscerated’.31

The unsettled state of the law
Unfortunately, on 25 January 2021, the Supreme Court dismissed 
the Schein case as ‘improvidently granted’, and neither the carve-
out nor the delegation question was resolved.

On 21 March 2021, however, the Supreme Court of Florida 
accepted jurisdiction to decide a split between the Florida appellate 
courts on the question of whether the incorporation by reference 
of the AAA Rules operates as a clear and unmistakable delegation 
of the question of arbitrability from the courts to the arbitrators.32

Whether the Florida Supreme Court will deviate from the 
federal courts of appeals and follow the Restatement remains to 
be seen. If it does, it will send a shockwave throughout the inter-
national arbitration community as Florida has become one of the 
most popular venues for hearing international arbitration disputes 
in the country, particularly those involving Latin America.

US Supreme Court decides whether discovery may be 
obtained in the US for use in international commercial 
arbitration
In March 2021, the US Supreme Court agreed to hear a petition 
that will determine whether discovery may be obtained in the 
United States for use in foreign, private commercial arbitration. 
In Servotronics, Inc v Rolls-Royce PLC (Servotronics),33 the Court will 
address the scope of 28 USC section 1782(a) (section 1782) and 
will resolve a split between five federal circuit appeals courts on 
the interpretation of section 1782. The decision has the potential 
to expand access to discovery in international arbitration beyond 
what is available to parties in US domestic arbitration.

The US Supreme Court last addressed the scope of section 
1782 in its 2004 decision Intel Corp v Advanced Micro Devices, Inc, 
542 US 241 (Intel). In Intel, the Court broadened the scope of sec-
tion 1782, finding that discovery ‘for use’ in foreign proceedings 
encompassed use by public agency with quasi-judicial authority.

Statutory framework
Sections 1781 and 1782 of Title 28 of the US Code govern a 
federal district court’s authority to provide discovery assistance 
in litigation in foreign and international tribunals. Section 1781 
describes a formal judicial instrument known as a letter rogatory, 
which is a letter of request ‘issued by one court to a foreign court, 
requesting that the foreign court (1) take evidence from a specific 
person within the foreign jurisdiction ... and (2) return [it] ... for 
use in a pending case’.34

Section 1782 works together with section 1781, giving the 
district court the power to order a person within the district to 
give testimony or provide evidence for use in foreign litigation, 
either in response to a letter rogatory or on application of a person 
with an interest in the litigation. The key portion of section 178235 
reads as follows:

The district court of the district in which a person resides or is found may 
order him to give his testimony or statement or to produce a document or 
other thing for use in a proceeding in a foreign or international tribunal, 
including criminal investigations conducted before formal accusation.

The link to section 178136 comes in the next sentence:

The order may be made pursuant to a letter rogatory issued, or request 
made, by a foreign or international tribunal or upon the application of 
any interested person and may direct that the testimony or statement 
be given, or the document or other thing be produced, before a person 
appointed by the court.
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Section 1782 requires an applicant to satisfy three statutory factors:
• the person from whom discovery is sought resides or is found 

in the district to which the application is made;
• the discovery is for use in foreign proceedings before a foreign 

or international tribunal; and
• the application is made by an interested person.

In Intel, the Supreme Court established four additional factors for a 
district court to consider when deciding a section 1782 application:
• whether the person from whom discovery is sought is a par-

ticipant in the foreign proceedings, which lessens the need for 
US discovery;

• the nature of the foreign tribunal, the character of the pro-
ceedings underway abroad, and the receptivity of the foreign 
government, court or agency abroad to US federal court judi-
cial assistance;

• whether the section 1782 request conceals an attempt to cir-
cumvent foreign proof-gathering restrictions; and

• whether the request is unduly intrusive or burdensome.37

The Seventh Circuit’s decision in Servotronics
The disputed legal issue in Servotronics is whether a private foreign 
arbitration constitutes a ‘proceeding in a foreign or international 
tribunal’ under section 1782.

The underlying dispute in Servotronics is a dispute over respon-
sibility for losses incurred when an aircraft engine manufactured by 
Rolls-Royce PLC (Rolls-Royce) caught fire during testing, which 
damaged the aircraft owned by The Boeing Company (Boeing). 
Servotronics manufactured the engine valve that contributed to 
the fire.

Boeing demanded repayment from Rolls-Royce and, after set-
tlement, Rolls-Royce sought indemnification from Servotronics. 
The agreement between these parties required any dispute to be 
submitted to binding arbitration in England under the rules of the 
Chartered Institute of Arbitrators.

After failing to resolve the dispute amicably, Rolls-Royce filed 
a private arbitration with the Institute. During the pendency of the 
arbitration, Servotronics filed an ex parte section 1782 application 
in the US District Court for the Northern District of Illinois, 
seeking authority to issue a subpoena compelling Boeing to pro-
duce documents for use in the arbitration. After initially grant-
ing Servotronics’s application, the District Court reversed course, 
vacated its previous order and quashed the subpoena to Boeing.

On appeal to the Seventh Circuit, the Court focused on 
whether the institute constituted a tribunal under section 1782. 
The Seventh Circuit evaluated the statutory and dictionary defini-
tion of tribunal, the statutory context, a potential conflict with the 
FAA, the legislative history of section 1782 and the Intel decision, in 
holding that the institute was not a tribunal under section 1782.38

First, the Court concluded that in ‘both common and legal 
parlance’, the phrase ‘foreign and international tribunal’ could be 
understood to include state-sponsored tribunals and private arbitral 
panels, so both interpretations were plausible and did not resolve 
the issue.

Second, in reviewing the statutory context, the court held that 
reading section 1782 as a ‘coherent whole suggests that a more 
limited reading of § 1782(a) is probably the correct one’.

Third, the Court held that the narrower understanding of tri-
bunal foreclosed a serious conflict with the FAA. It contrasted the 
narrower discovery assistance rights in domestic arbitration under 
the FAA with the expansive rights afforded to a party seeking 
section 1782 discovery. Most significantly, the FAA permits only 

the arbitration panel – and not the parties – to compel witness 
testimony and the production of documents.39 Conversely, section 
1782 permits foreign tribunals, litigants and other ‘interested per-
sons’ to procure discovery orders from district courts.

If section 1782 was ‘construed to permit federal courts to 
provide discovery assistance in private foreign arbitrations, then 
litigants in foreign arbitrations would have access to much more 
expansive discovery than litigants in domestic arbitrations.’ The 
Court found it ‘hard to conjure a rationale’ for affording parties to 
private foreign arbitration such far-reaching discovery assistance 
while precluding domestic parties from this assistance.

Finally, the Court held that the Supreme Court’s reference in 
Intel to a law-review article that defined tribunal under section 
1782 to include ‘arbitral tribunals’ did not ipso facto include private 
foreign arbitral tribunals within the purview of section 1782.40

The circuit split concerning whether a foreign private 
arbitration is a tribunal
Five federal appeals courts have directly addressed whether a for-
eign private arbitration is a tribunal under section 1782. In addition 
to the Seventh Circuit, the Fifth Circuit and Second Circuits do 
not consider a foreign private arbitration to qualify as a tribu-
nal under section 1782.41 In denying the requested discovery for 
use in an international arbitration before the China International 
Economic and Trade Arbitration Commission, the Second Circuit  
upheld a pre-Intel 1999 decision,42 finding that Intel did not directly 
address and determine the question of whether foreign private 
arbitral bodies qualify as tribunals.

However, since 2019, the Fourth and Sixth Circuits have held 
that a foreign private arbitration constitutes a tribunal under sec-
tion 1782.43 The Fourth Circuit reached the opposite conclusion 
to the Seventh Circuit when evaluating a request for discovery for 
use in an international arbitration. The Sixth Circuit, much like 
the Seventh Circuit, discussed at length the applicable dictionary 
definition of tribunal, the ‘use of the word tribunal in legal writing’, 
the statutory context and the Intel decision in holding that a foreign 
private arbitration constituted a tribunal.44

Covid-19 and remote hearings in arbitration proceedings
Although remote hearings were available in arbitration proceed-
ings before 2020, they were not commonplace. The covid-19 
pandemic tested arbitral tribunals and parties, particularly where 
a party sought a remote hearing while the other preferred to 
postpone the hearing until in-person meetings resumed. Without 
an express agreement of the parties, is the tribunal allowed to 
conduct the hearing remotely? 

The answer depends on, among other things, the language of 
the arbitration agreement and the arbitration rules applicable to 
the dispute. Two contested issues in 2020 were whether a party to 
an arbitration has a right to an in-person hearing absent an express 
agreement between the parties, and whether a violation of this 
right is a violation of due process. 

The US Supreme Court has certainly not addressed the issue, 
and we know of only one US court that has decided it: the US 
District Court for the Northern District of Illinois in Legaspy v 
Fin Indus Reg Auth, Inc (Legaspy).45

In Legaspy, the plaintiff (and the respondent in the arbitra-
tion) brought motions for a temporary restraining order and a 
preliminary injunction against the Financial Industry Regulatory 
Authority (FINRA) after the arbitral tribunal ordered the hear-
ing to be conducted remotely via FINRA’s virtual hearing ser-
vices. The plaintiff claimed that FINRA breached its Code of 
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