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2022  DBA  COMM I T T E E  SE L EC T I ONS

Y o u  c a n  n o w  s e l e c t  y o u r  C o m m i t t e e s  w i t h
y o u r  2 0 2 2  d u e s  r e n e w a l .  

M a k e  s u r e  t o  p a y  y o u r  D B A  d u e s  b y
D e c e m b e r  3 1 ,  2 0 2 1  t o  c o n t i n u e  r e c e i v i n g
a l l  C o m m i t t e e  c o m m u n i c a t i o n s  &  b e n e f i t s .

T h a n k  y o u  f o r  y o u r  o n g o i n g  s u p p o r t  a n d
c o m m i t m e n t  t o  v o l u n t e e r !

Jones Day has delivered award-winning 
client service in litigation, enforcement mat-
ters, and a full range of global and local trans-
actions for more than 40 years, opening the 
Dallas office in January 1981. The attorneys of 
Jones Day pride themselves on supporting the 
community in which they live and work. This 
desire to give back to the Dallas community 
led the firm to step up as the lead sponsor with 
an extraordinary gift of $30,500 to this year’s 
Equal Access to Justice (EAJ) Campaign. The 
firm has a long and distinguished history of 
contributing to the Campaign. Including this 
gift, the firm has donated more than $280,500 
to legal aid for low-income people since 1995. 
The EAJ Campaign is the annual fundraising 
campaign that supports the Dallas Volunteer 
Attorney Program (DVAP). The firm’s gift 
makes it possible for DVAP to continue to pro-
vide legal aid in Dallas, keeping the doors to 
the courthouse and our overall justice system 
open to many more people in our community. 

“Jones Day has a long history of, and com-
mitment to, pro bono work, public service, and 
community involvement in North Texas. As 
our community closes another challenging 
year, Jones Day is honored to support DVAP’s 
mission to provide access to justice to those in 
need,” said Samir Kaushik, Hiring Partner. 
The most recent efforts of the Dallas office 
include:

Border Project. Jones Day represents 
migrants, primarily women, families, and 
unaccompanied children, who entered the 
United States at the southern border. Many 
are from Central America and are fleeing gen-
der-based persecution in their home countries. 
Jones Day has set up two offices on the Border 
in Laredo and McAllen, Texas, to facilitate 
these direct services.

Constitutional Policing and Civil Justice 
Reform (CPR).  Jones Day lawyers are work-
ing with  cities, law enforcement, local, and 
national organizations across the country to 
drive systemic reform in policing practices, 
policies, procedures, and culture.

Anti-Human Trafficking. Jones Day is 

involved in efforts dedicated to detecting and 
preventing sex trade and forced labor traffick-
ing crimes, in addition to assisting individual 
survivors.

Jones Day attorneys also have a long his-
tory of involvement with DVAP, volunteering 
at various legal clinics and accepting cases for 
full representation. Without volunteer attor-
neys stepping up to assist, access to justice 
would be out of reach for DVAP clients, who 
do not have the resources to hire private attor-
neys.

“Jones Day stands behind the EAJ Cam-
paign because equal access to justice is the 
backbone of our justice system and American 
society as a whole.  If we do not ensure that 
those at or near the poverty line have access 
to the judicial system, they become marginal-
ized or excluded from society altogether. It is 
absolutely essential that justice be the same 
for everyone, regardless of their income level,” 
stated Brian Jorgensen, Administrative Part-
ner.

Evan Singer, Pro Bono Partner, added, 
“My family has supported DVAP and the EAJ 
Campaign for many years.  Beyond financial 

contributions, as the pro bono partner of the 
Dallas office, I am grateful for the partner-
ship that our office has formed with DVAP 
and Legal Aid of NorthWest Texas to pro-
vide high-quality legal representation to low-
income residents of Dallas. I look forward to 
that partnership flourishing for years to come.”

Hilda Galvan, Partner-in-Charge of the 
Dallas office, is serving, along with Lanesha 
Minnix of Flowserve Corporation, as an Hon-
orary Co-Chair of this year’s EAJ Campaign. 
Hilda challenged local firms to encourage 
their attorneys and staff to participate in the 
Campaign this year by donating to DVAP in 
any amount. Jones Day is winning the race by 
a landslide so far, with over 40 attorneys and 
staff participating in this year’s Campaign. 
The law firm challenge is bringing many new 
donors to the Campaign, who will hopefully 
remain donors for years to come.

According to Hilda, “It is a privilege for 
Jones Day to assist in our community’s collec-
tive efforts to provide legal services to those 
without the means to pay for those services. 
We understand and accept that we have a duty 
to ensure that justice exists for all. Support-

ing the Equal 
Access for Jus-
tice Campaign 
is one way for 
law firms, cor-
porate legal 
departments, 
and individual law-
yers to assist with 
those efforts and 
honor that duty.” 

“My husband 
and I come from 
humble beginnings, 
and have seen first-
hand the impact 
that organizations 
like DVAP can have 
on a family and on 
a community.  Con-
tributing to the EAJ 
Campaign is one 
small way of express-
ing our gratitude to 
those who helped 
us, our families, 
and our commu-
nity,” Hilda added. 
Apart from Jones 
Day’s gift, Hilda 
and Mike Galvan 
are generously con-
tributing $10,500 to 
the effort. DVAP is 
grateful for the lead-
ership of Jones Day and the Galvans in this 
year’s Campaign.

DVAP is a joint pro bono program of the 
DBA and Legal Aid of NorthWest Texas. The 
program is the only one of its kind in Texas 
and brings together the volunteer resources 
of a major metropolitan bar association with 
the legal aid expertise of the largest and old-
est civil legal aid program in North Texas. For 
more information, or to donate, visit www.dal-
lasvolunteerattorneyprogram.org.� HN

Michelle Alden is the Director of the Dallas Volunteer Attorney Program. 
She can be reached at aldenm@lanwt.org.

Jones Day Leads the Way in the EAJ Campaign
BY MICHELLE ALDEN
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(Left to right): Samir Kaushik, Brian Jorgensen, Hilda Galvan, and Evan Singer

 

 

 

TThhaannkk  YYoouu  ttoo  OOuurr  MMaajjoorr  DDoonnoorrss  
TThhee  DDaallllaass  BBaarr  AAssssoocciiaattiioonn  aanndd  LLeeggaall  AAiidd  ooff  NNoorrtthhWWeesstt  TTeexxaass  ccoonnttiinnuuee  tthheeiirr  aannnnuuaall  EEqquuaall  AAcccceessss  ttoo  JJuussttiiccee  CCaammppaaiiggnn  bbeenneeffiittiinngg  tthhee  DDaallllaass  VVoolluunntteeeerr  AAttttoorrnneeyy  PPrrooggrraamm..  AA  nnuummbbeerr  ooff  DDaallllaass  

ffiirrmmss,,  ccoorrppoorraattiioonnss,,  aanndd  ffrriieennddss  hhaavvee  ccoommmmiitttteedd  mmaajjoorr  ssuuppppoorrtt..  JJooiinn  uuss  iinn  rreeccooggnniizziinngg  aanndd  tthhaannkkiinngg  tthhee  ffoolllloowwiinngg  ffoorr  tthheeiirr  ggeenneerroouuss  ggiiffttss**:: 

*As of November 9, 2021 

PPRREESSIIDDEENNTT’’SS  CCOOUUNNCCIILL  
Jones Day 

  
CCHHAAIIRRMMAANN’’SS  CCOOUUNNCCIILL  

Jerry & Sherri Alexander 
Anonymous Foundation 

Condon Tobin Sladek Thornton Nerenburg 
PLLC 

Margaret & Jaime Spellings 

GGOOLLDD  PPAATTRROONN  
Witherite Law Group 

 
DDIIAAMMOONNDD  SSPPOONNSSOORRSS  

AT&T 
Capital One 

Gibson Dunn & Crutcher LLP 
Haynes and Boone Foundation 

Vistra Corp. 

PPLLAATTIINNUUMM  SSPPOONNSSOORRSS  
Akin Gump Strauss Hauer & Feld LLP 

DBA Business Litigation Section 
Hilda & Mike Galvan 

Katten Muchin Rosenman LLP 
Latham & Watkins LLP 

Mike McKool 
Munsch Hardt Kopf & Harr, P.C. 
Simon Greenstone Panatier, PC 

Stewart Law Group 
Toyota 



WEDNESDAY, DECEMBER 1
Noon	 Employee Benefits & Executive Compensation 

Law Section
	 “A Secret Behind High Drug Costs,” Mary Powell. 

(MCLE 1.00)* Virtual Only.

	 Solo & Small Firm Section
	 “New Rules, One Year Later (TRCP),” Kirsten 

Castaneda, Andy Jones, and Hon. Monica Purdy. 
(MCLE 1.00)*. Virtual Only.

	 Child Welfare & Juvenile Justice Committee. Virtual 
Only.

	 Public Forum/Media Relations Committee. Virtual 
Only.

4:00 p.m.	 LegalLine E-Clinic. Volunteers needed. Contact 
sbush@dallasbar.org.

4:30 p.m.	 Equality Committee. Virtual Only.

THURSDAY, DECEMBER 2
9:00 a.m.	 Santa Brings a Suit Drive Drop Off – Circle Drive at 

the DBA, 2101 Ross Avenue. Questions? Call (214) 
220-7400.

Noon	 Business Litigation Section
	 “Properly Presenting Your Appeal,” Justice 

Cory Carlyle, Anne Johnson, and Scott Stolley, 
moderator. (MCLE 1.00)*

	 Intellectual Property Law Section
	 “Design Patents – Latest from Federal Circuit on 

Claim Scope and its Effects,” Alan Herda, Angela 
Oliver, and Vera Suarez. (MCLE 1.00)* Virtual Only.

FRIDAY, DECEMBER 3
No DBA Events Scheduled

MONDAY, DECEMBER 6
Noon	 Tax Law Section
	 “The Good, the Bad and the UGLY in Tax Court 

Trials,” Hon. Elizabeth Copeland. (MCLE 1.00)* 
Virtual Only.

	 Senior Lawyers Committee
	 “Year-End Planning for Your Clients’ IRA Funds 

including a Discussion of RMD Requirements, 
Impact of the Cares Act, and Seldom Used 
Opportunities,” Pam Dennett. (MCLE 1.00)* Virtual 
Only.

TUESDAY, DECEMBER 7
Noon	 Corporate Counsel Section
	 “Recent Developments in Delaware M&A Law and 

Practice,” Mark Morton. (MCLE 1.00)*  Virtual Only.

	 Tort & Insurance Practice Section
	 “Developments Involving Coverage for Data 

Breach Claims,” Micah Skidmore. (MCLE 1.00)* 
Virtual Only.

	

WEDNESDAY, DECEMBER 8
Noon	 Blockchain Law Study Group 
	 “DeFi, Smart Contracts, and the Metaverse,” 

Matthew Hine. Virtual Only.

	 Legal Ethics Committee
	 “End of Year Ethics Year Roundup,” Prof. Fred 

Moss, Steve Kennedy, Anastasia Triantafillis. (Ethics 
1.00)* Virtual Only.

3:30 p.m.	 Judicial Investiture of Hon. Juan Renteria
	 At the Arts District Mansion, 2101 Ross Avenue

4:00 p.m.	 LegalLine E-Clinic. Volunteers needed. Contact 
sbush@dallasbar.org.

5:30 p.m.	 Bankruptcy & Commercial Law Section
		  “Annual Judges’ Roundtable,” Hon. Harlin Hale, 

Hon. Stacey Jernigan, Hon. Michelle Larson, Hon. 
Mark Mullin, Hon. Edward Morris, and Hon. Brenda 
Rhoades. (MCLE 1.00)* Virtual Only.

THURSDAY, DECEMBER 9
9:00 a.m.	 Juvenile Delinquency Conference 
		  Presented by the Child Welfare & Juvenile 

Justice Committee. (MCLE 6.00, Ethics 2.00)* 
Virtual Only.

Noon	 Government Law Section
	 Topic Not Yet Available

	 CLE Committee. Virtual Only.

	 Publications Committee. Virtual Only.

	 DAYL Fellows Luncheon
	 Keynote speaker John Creuzot. For more 

information, cherieh@dayl.com. In-Person Only at 
the Arts District Mansion.

FRIDAY, DECEMBER 10
Noon	 Outstanding Court Staff Awards
	 Join us at the Arts District Mansion as we 

recognize this year’s Outstanding Court Staff 
Awards recipients. RSVP at dallasbar.org. In-Person 
Only at the Arts District Mansion.

	 Legal History Discussion Group
	 “T Lex, A Legal History of AT&T,” David Huntt 

Baker. (MCLE 1.00)*. Virtual Only.

	 Trial Skills Section
	 Topic Not Yet Available

MONDAY, DECEMBER 13
Noon	 Alternative Dispute Resolution Section
	 “How to Succeed in a Construction Mediation,” 

Barry Wernick and Adam Winegar. (MCLE 1.00)*

	

Real Property Law Section
	 Topic Not Yet Available
	 Peer Assistance Committee. Virtual Only.

TUESDAY, DECEMBER 14
Noon	 Immigration Law Section
	 Topic Not Yet Available

	 Mergers & Acquisitions Section
	 Topic Not Yet Available. Virtual Only.

	 Home Project Committee

3:30 p.m.	 DBA Board of Directors

WEDNESDAY, DECEMBER 15
Noon	 Living Legends Program
	 Ophelia Camiña, interviewed by Sadaf Abdullah 

and Lacy Lawrence. (Ethics 1.00)* Virtual Only.

	 Collaborative Law Section
	 Topic Not Yet Available

	 Energy Law Section
	 “Force Majeure: A Desperate Measure for 

Desperate Times,” Paul Westbrook. (MCLE 1.00)*

4:00 p.m.	 LegalLine E-Clinic. Volunteers needed. Contact 
sbush@dallasbar.org.

THURSDAY, DECEMBER 16
Noon	 Appellate Law Section
	 “The Texas Judiciary and the Rule of Law—

Perspectives from a New Justice,” Justice Evan 
Young. (MCLE 1.00)* In-Person Only at the Arts 
District Mansion.

	 Environmental Law Section
	 “Getting Ready for Take-off: Carbon Capture and 

Sequestration in the United States,” Aileen Hooks. 
(MCLE 1.00)* Virtual Only.

FRIDAY, DECEMBER 17
No DBA Events Scheduled

MONDAY, DECEMBER 20
No DBA Events Scheduled

TUESDAY, DECEMBER 21
Noon	 Franchise & Distribution Law Section
	 “Hot Topics in Franchise Law – Year in Review,” 

Sally Dahlstrom and Taylor Robertson. (MCLE 
1.00)* Virtual Only.

WEDNESDAY, DECEMBER 22
No DBA Events Scheduled	

THURSDAY, DECEMBER 23
No DBA Events Scheduled

FRIDAY, DECEMBER 24
DBA Offices closed in observance of the Christmas holiday

MONDAY, DECEMBER 27
DBA Offices closed in observance of the Christmas holiday

TUESDAY, DECEMBER 28
No DBA Events Scheduled

WEDNESDAY, DECEMBER 29
No DBA Events Scheduled

THURSDAY, DECEMBER 30
No DBA Events Scheduled

FRIDAY, DECEMBER 31
DBA Offices closed in observance of New Year’s Eve
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Calendar December Events Visit www.dallasbar.org for updates on Friday Clinics and other CLEs.

If special arrangements are required for a person with disabilities to attend a particular seminar, please contact Alicia Hernandez at (214) 220-7401 
as soon as possible and no later than two business days before the seminar.

All Continuing Legal Education Programs Co-Sponsored by the DALLAS BAR FOUNDATION.

*For confirmation of State Bar of Texas MCLE approval, please call the DBA office at (214) 220-7447.
**For information on the location of this month’s North Dallas Friday Clinic, contact yhinojos@dallasbar.org.

We look forward to seeing you in-person at the hybrid programs listed below. Programs in green are Virtual Only programs. 
Check the DBA website (www.dallasbar.org) for the most up-to-date information.

WELCOME BACK 
Relax & Reconnect

Still working from home? Not quite ready to wear a 
suit and tie or high heels? That works for us! When 
returning to in-person meetings and events at the 
Arts District Mansion, feel free to dress business 
casual. And yes, we consider jeans to be business 

casual. We look forward to seeing you soon! 
Please visit the COVID resources page on our website for the DBA mask policy. 

www.dal lasbar .org /careercenter  

Here are some simple tips on how to diversify yourself from the others:
1. Add your objective in the title
2. Add your LinkedIn, Twitter and Facebook links so employers can see 

your personality
3. Add more accomplishments to show your strengths

Thousands of top employers could be looking at your resume right now. The first way to 
stand out from the other candidates on the DBA Career Center is to update your resume 
to show the employers why you’re the one they’re looking for. 

Get noticed!
Update your 
resume on the 
DBA Career 
Center today!

Make sure we have your
current contact information.

NOT RECEIVING OUR EMAILS?

Log in to your "My DBA Page,"
and click ‘Update Profile’

or email
membership@dallasbar.org.

WWW.DALLASBAR.ORG
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President’s Column

Thank You DBA For a Tremendous 
Year of Staying Engaged!

At the beginning of the year, we identified the 2021 theme, 
Staying Engaged. The goal was to sustain enthusiasm and par-
ticipation in our traditional programming while uniting behind 
specific initiatives such as honoring women in the profession, 
mentoring our next generation of lawyers, and educating all law-
yers on important topics such as diversity, equity, inclusion, and 
belonging. Thanks to the tremendous effort of our section and 
committee leaders, the DBA Board of Directors, the DBA sup-
port team, and hundreds of volunteers, mission accomplished!

Promoting the Rule of Law
Past leaders had braced me to expect the unexpected, and 

this lesson played out six days into the new year when right out 
of the gate, insurrection hit the grounds of our nation’s capitol. I 
am proud of the Dallas Bar Association who, in less than a week, 
organized a statewide virtual program for all lawyers to come 
together and renew their oath and commitment to the rule of 
law. Many metro and local bar associations throughout the state 
co-sponsored a virtual program open to all Texas lawyers who 
stood united in a showing of solidarity to protect the consti-
tution. A special thank you to our outstanding MLK Jr. award 
recipient, the Honorable Tonya Parker who administered the 
oath, as well as Terah Moxley, who helped organize the event. 

To further the conversation on the rule of law, in May, the 
Dallas Bar Association was proud to lead a statewide Law Day 
program featuring Louie Freeh speaking on the highlights of his 
career and how it interplayed with the rule of law.

Education and Training
Education and training were a big part of the year. Our four-

part series on bankruptcy issues for the non-bankruptcy practi-
tioner was a huge hit with close to 1,000 people attending the 
virtual programming. Jason Kathman, Annmarie Chiarello, 
Amber Carson, and Andrew Edson planned the series, which 
featured presentations by all of the Dallas bankruptcy judges as 
well as our bar’s most respected bankruptcy practitioners.

A special thank you to Judge Parker, Courtney Barksdale 
Perez, and Jonathan Childers who assembled three outstand-
ing presentations on implicit bias during the voir dire process. 
The series featured top judges and trial lawyers from Dallas edu-
cating our trial bar on the importance of understanding that 
everyone in the system (lawyers, judges, clients, and especially 
jurors) have blind spots and the system works best when this is 
acknowledged and addressed, especially during voir dire.

Kate Morris, Tim Newman, and the entire technology com-
mittee did a tremendous job putting on a technology summit 
which focused on cyber security as well as basic technology tools 
for the practitioner.

All in all, our sections and committees put on a near record 
number of CLEs. Most of the programming was virtual, but 
starting in the last quarter, sections and committees began tak-
ing advantage of Arts District Mansion where we offered hybrid 
programming giving members the option to attend in person or 
virtually.

Diversity, Equity, Inclusion, and Belonging
The Dallas Bar’s focus on DEIB only strengthened this year 

with the forming of the Allied Bar’s Equality Committee. Co-
chaired by Paul Stafford and Koi Spurlock, the committee per-
formed a number of strategic initiatives to include the recently 
conducted privilege walk, as well as the Faith in Conversation 
series that highlighted the intersection between social justice 

and faith-based initiatives in different religions. The commit-
tee’s initiatives on mentoring and educating on DEIB in our 
schools were also very successful.

A major step forward for the DBA’s efforts with belonging is 
without question the re-branding of our headquarters with the 
forward-looking name, Arts District Mansion. Co-chairs of the 
naming committee, Kim Askew and Cheryl Camin Murray, 
did an outstanding job along with the assistance of the 23-mem-
ber committee made up of a diverse cross-section of our bar. A 
special thank you to past DBA President, Harriet Miers, as well 
as Deborah McMurray, of Contact Pilot, who made significant 
contributions to the committee’s efforts.

Honoring Women in the Profession
The Dallas Bar Association concentrated on honoring 

women lawyers and judges this year. The DBA’s brand-new Liv-
ing Legend series was spearheaded by alumni and current class 
members of our women’s leadership class, DBA We Lead. We 
Lead members and alumni interviewed our Bar’s most respected 
women lawyers and judges in a monthly series. If you missed any 
of these fabulous interviews, they are all archived and available 
on the DBA’s YouTube channel. This project would not have 
been possible without Judi Smalling of the DBA who organized 
this successful series. 

The DBA is proud to announce that for the first time in its 
history, women lawyers and judges swept all seven major Dallas 
Bar Association awards. The Honorable Tonya Parker received 
the Martin Luther King, Jr. award. The Honorable Barbara M. 
G. Lynn received the Dallas Bar Association’s inaugural Jurist of 
the Year award, which going forward will be known as the Judge 
Barbara M. G. Lynn Jurist of the Year award. Nina Cortell was 
recently awarded the Morris Harrell Professionalism award. Diane 
Sumoski received the Kim Askew Distinguished Service award. 
And, Koi Spurlock received the Karen McCloud Outstanding 
Minority Attorney award. The Dallas Bar Association is proud to 
honor this slate of incredibly talented lawyers and judges.

Remembering the Past
In September, the Public Forum Committee put on a two-

part series centered around the 20th anniversary of the Septem-
ber 11 attack. Co-chairs Leslie Chaggaris and Nnamdi Anozie, 
along with the assistance of Rob Canas and David Kent and 
the rest of the committee, put on an excellent series featuring 
Philip Zelikow, the Executive Director of the 9/11 commission 
in part 1, and a panel presentation in part 2 with past presidents 
of the Dallas Bar Association, Harriet Miers and Bob Jordan, 
who both played significant roles in the Bush administration 
post 9/11.

It has been an outstanding year for our membership who 
remained engaged on important initiatives that advanced the 
DBA’s relationship with its members, the judiciary, and the com-
munity. Thank you to our Board, the leaders of our sections and 
committees, the committee members, our judges, our members, 
and the DBA support team for making this a successful year for 
the Dallas Bar Association. And a special thank you to the best 
Executive Director in the country, Alicia Hernandez. This bar 
association is truly blessed to have your leadership, my friend. 

Now it is time to honor tradition and pass the baton to my 
good friend, Krisi Kastl. Krisi is a tremendous leader who will 
lead us into a post-pandemic world next year. Let’s stay engaged 
and stay behind Krisi as she takes the reigns of the best bar asso-
ciation in the country. 

I look forward to seeing you at Arts District Mansion soon, 
my friends.

Aaron

BY AARON TOBIN

Martin Luther King Jr. Program
Monday, January 17, 2022

Noon at the Arts District Mansion

Register at www.DallasBar.org

Save the Date

MLK Justice Award 
to be posthumously 

awarded to
Karen McCloud

Ophelia Camiña
Susman Godfrey LLP
Interviewed by 
Sadaf Abdullah, Ericsson Inc. and 
Lacy Lawrence, Akin, Gump, Strauss, 
  Hauer & Feld, L.L.P.

Wednesday, December 15  |  Noon - 1:00 PM
MCLE: 1.00 Ethics

Hosted virtually on Zoom. Register at Dallasbar.org.
Sponsored by Akin, Gump, Strauss, Hauer & Feld, L.L.P.
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Diane M. Sumoski has been named 
this year’s recipient of the Kim J. Askew 
Distinguished Service Award. The 
Award, named in honor of its  inaugu-
ral  recipient, was established in 2017 
to recognize a Dallas Bar Association 
member who, through service to the 
Association and the Dallas community, 
has shown a lasting dedication to good 
work, while promoting good relations 
among lawyers, the judiciary, and the 
community. Sumoski, a Clinical Pro-
fessor of Law at the SMU Dedman 
School of Law, certainly  exempli-
fies these traits. 

Supervising Attorney and Director 
of both the W. W.  Caruth, Jr. Child 
Advocacy Clinic and the W.W. Caruth, 
Jr. Institute for Children’s Rights, and 
a Clinical Professor, Sumoski is highly 
regarded for her years of outstanding, 
innovative work in the field of child 
advocacy. After graduating cum laude 
from Cornell Law School, Professor 
Sumoski enjoyed a successful 26-year 
career at Carrington Coleman before 
receiving a call from SMU in 2013. 
“I had always done pro bono work, so 
I was familiar with the environment, 
and the move was a very nice opportu-
nity to follow my passion while train-
ing aspiring lawyers,” she noted. 

The Child Advocacy Clinic repre-
sents abused and neglected children 
who have been removed from their 
homes by Child Protective Services. 
The program is staffed by Sumoski, a 
staff attorney, and by SMU law stu-
dents acting under their supervision 
as guardians and attorneys ad litem. 
The program collaborates with volun-
teer attorneys, numerous community 
groups, and strategic partners, includ-
ing Dallas CASA.

“The law student advocates do 
thorough client-centered work and are 
very enthusiastic,” Professor Sumoski 
said, noting that the time commit-
ments involved in this practice area 
make this level of work impossible for 
many practicing attorneys. 

The Clinic affords practical expe-
rience for participating law students. 
Nicole Miller, now a practicing law-
yer, noted that “the old adage that 
law school teaches one to think like a 
lawyer, but not how to be a lawyer, is 
certainly true. The Clinic provided me 
hands-on experience, such as learning 
how to file pleadings and interact with 
the courthouse.”

Students and lawyer volunteers 
gain knowledge and experience in 
a broad range of topics, according to 
Kim Murphy, an experienced attor-
ney who supports Professor Sumoski’s 
programs fulltime as its staff attorney. 
“The legal topics are numerous, from 

family law to evidence to procedural 
matters,” she noted. “But knowledge of 
assorted non-legal topics is also neces-
sary for effective advocacy, including 
gaining an understanding of cultural 
and psychological issues facing foster 
children.”

In addition to the hands-on teach-
ing Professor Sumoski does in the 
Clinic, she also teaches child advocacy 
law and trial advocacy law in her clini-
cal course. 

“Under Diane’s leadership, the 
Clinic has expanded its outreach in 
the community and Dallas CASA has 
been a grateful partner and benefi-
ciary,” said Kathleen LaValle, Presi-
dent and CEO of Dallas CASA. “The 
Clinic has included Dallas CASA in 
workshop and event planning, and 
they have provided expert instruc-
tion on legal matters in programs we 
have sponsored. We have been particu-
larly grateful for Diane’s willingness to 
have the Clinic accept limited scope 
appointment to youth in longer-term 
foster care who need an attorney for 
a specific purpose such as obtaining 
an order sealing juvenile records. In 
an environment where so much seems 
more difficult than it should be, Diane 
is always there with solutions.”

Professor Sumoski also serves as 
director for the Institute for Chil-
dren’s Rights. The Institute focuses on 
exploring, promoting, and teaching 
education advocacy to improve foster 
children’s educational and overall life 
outcomes. As noted on its website, the 
Institute focuses on “providing leader-
ship service to organizations and pro-
fessionals in the fields of child welfare, 
child protection, and child welfare law 
by exploring cutting edge policies and 
issues to improve service to and out-
comes for abused and neglected chil-
dren.” To this end, the Institute works 
with other organizations to share infor-
mation and ideas, and to promote best 
practices. “Diane engages with numer-
ous child welfare community partners 
to create cross-agency/cross-profes-
sional advocacy,” said Ms. LaValle. 
“She invites multiple agencies, includ-
ing Dallas CASA, to speak to clinic 
students during their orientation.” 

Nearly half of foster children end 
up being homeless within a few years 
of aging out of the foster care system. 
In addition, while foster children are 
afforded free college educations, only 
about 3 percent end up completing col-
lege. These statistics troubled Profes-
sor Sumoski, so she has looked for ways 
to address them. Through her efforts, 
clinic and related assistance is now 
available to foster children through 

age 26, part of the “aged-out” project 
she created. “She takes a holistic view 
of foster kids’ interests, both currently 
and in the long term,” said Ms. Miller. 
“Diane could do a lot of other things, 
but she cares about these children, and 
she taught us the value of caring for 
these kids.” 

An innovative aspect of the aged-
out project is a podcast that Professor 
Sumoski helped launch, according to 
Ms. Murphy. The podcasts are done by 
students who have aged out of foster 
care, and they can be found on iTunes 
or Spotify at “aged out: the stories that 
built us.”

“Diane’s work with the SMU aged-
out project is an innovative way to 
allow youth to use their voices to 
highlight their experience and the 
change needed in the system,” said Ms. 
LaValle. “Dallas CASA has been for-
tunate to have one of our own supervi-
sors, Jackie Davis, a former foster care 
youth, highlighted in this project.” 

Astonishingly, some 300,000 Texas 
children are raised by grandparents 
or other relatives, Professor Sumoski 
said. “Many times, these relatives do 
not have defined legal rights to act on 
behalf of the children in their care. This 
of course creates issues regarding medi-
cal care and school, among others,” she 
said. To address this concern, Professor 
Sumoski worked to launch the “Kin-
ship Custody Program.” She offered 
multiple CLE courses and established a 
partnership with DVAP to assist grand-
parents and others in formalizing their 
relationships with children in their 
care. About 100 attorneys have been 
trained to handle these matters.

Professor Sumoski emphasized her 
appreciation of the donors that have 
assisted her programs’ undertakings. 
“I am grateful to the W.W. Caruth, Jr. 
Foundation for its generous support of 
our efforts,” she noted, “as well as to 
more recent supporters, the Rees-Jones 
Foundation and the Texas Bar Founda-
tion. 

“Diane has been a tremendous 
friend and servant to the DBA for 
decades,” said DBA President  Aaron 
Z. Tobin. “Her longstanding commit-
ment to the Dallas Volunteer Attorney 
Program and to Equal Access to Jus-
tice has made a difference in the lives 
of many here in our local community. 
Diane is incredibly deserving of this 
important award, and it gives me great 
joy that she is this year’s recipient.”

Andrew M. Jones is Senior Director, Legal Counsel for Epsilon 
Data Management, LLC (Publicis Groupe) and Immediate 
Past Co-Chair of the DBA Publications Committee. He can 
be reached at andrew.jones@lionresources.com. 

Diane Sumoski Receives Kim Askew Distinguished Service Award
BY ANDREW M. JONES

Responsive. Experienced. Professional.

EMPLOYERS

• Work visas
(e.g., Es, Hs, Ls, Os, Ps, TNs)
• “Green card sponsorship” 

for employees
• Form I-9 and E-Verify

Compliance

INVESTORS & STARTUPS

• EB-5 investor visas
• E-1 & E-2 visas
• New Office Ls

•
or start-ups

INDIVIDUALS & FAMILIES

• Fiancé visas
•

• DACA
• EB-1, NIW “green card”

self-sponsors

HOUSTON
3 Greenway Plaza 

Suite 800 
Houston, TX 77046

(713) 229-8733

www.fosterglobal.com AUSTIN
912 S Capital of

Texas Hwy, Suite 450
Austin, TX 78746

(512) 478-9475

DALLAS
900 Jackson Street

Suite 150
Dallas, TX 75202

(214) 545-3050

from all of us at Foster LLP, your source for reliable U.S.

Happy Holidays!

for providing employers, EB-5 investors and individuals customized legal

Diane Sumoski

Judicial Investiture 
of the 

Hon. Juan Renteria
County Court at Law No. 5

December 8, 2021

at 3:30 PM

Save the Date

Arts District Mansion
Home of the Dallas Bar Association
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Cheryl Camin Murray 
Elected President-Elect

Members of the Dallas Bar Association 
proudly elected its 2022 officers during the 
Annual Meeting on October 29. Cheryl 
Camin Murray was elected president-elect 
and will serve as the Association’s 114th 
president in 2023.

Ms. Camin Murray is an experienced 
healthcare attorney who currently serves as 
General Counsel at GI Alliance. A gradu-
ate of the University of Houston Law Cen-
ter, she is a long-time supporter of pro bono 
and was a Co-Chair of the 2017-2018 Equal 
Access to Justice Campaign, which raised 
over $1 million for pro bono legal services. 
Ms. Camin Murray has been active in the 
Dallas Bar Association for many years and 
currently serves as the Board Advisor to the 
Health Law Section and the Public Forum/
Media Relations Committee. Among her 
many accolades, she has been recognized 
in D Magazine’s Best Lawyers in Dallas, 
Healthcare, since 2012.

Other officers elected at the Annual 
Meeting were: Bill Mateja, of Sheppard 
Mullin, elected first vice-president; Vicki 
Blanton, of AT&T, elected second vice-
president; Elizabeth (Liz) Cedillo-Pereira, 
City of Dallas, Office of WCIA, elected Sec-
retary/Treasurer. Aaron Tobin, of Condon 
Tobin Sladek Thornton will serve as imme-
diate past president, and Krisi Kastl, of Kastl 
Law, P.C. will serve as president in 2022.

Additionally, on November 4, ballots for 
director positions were sent to members and 
six of the following nominees will assume 
director positions in 2022: Lauren Black, 
Rob Cañas, Jonathan Childers, Rocío 

Cristina García Espinoza, Jennifer King, 
Derek Mergele-Rust, Javier Perez, Lind-
sey Rames, Ebony Rivon, and Andrew 
“Drew” Spaniol. Ballots were due back 
November 15, and results were not avail-
able at press time. The 2022 presidents of 
the minority bar associations will also serve 
on the board as Directors, and the president-
elects of these associations will serve on the 
board as Advisory Directors.

On November 12, the DBA hosted 
its annual Awards program where several 
award recipients were recognized. Each year, 
the Texas Center for Legal Ethics & Profes-
sionalism co-sponsors the presentation of 
the Morris Harrell Professionalism Award 
with the DBA. The award was created in 
1999 in honor of DBA Past President Mor-
ris Harrell to recognize an attorney who 
best exemplifies, by conduct and character, 
truly professional traits who others in the 
bar seek to emulate. This year’s Morris Har-
rell Professionalism Award recipient is Nina 
Cortell, of Haynes and Boone, LLP.

In 2017, the DBA created the Kim 
Askew Distinguished Service Award. The 
award recognizes DBA members who have 
demonstrated a lasting dedication to the 
DBA and Dallas community, consistently 
given back, and who gone above and beyond 

traditional service of DBA members. This 
year’s award went to Diane Sumoski, of 
SMU Dedman School of Law, for her many 
years of dedicated service to the DBA.

The DBA created the Al Ellis Com-
munity Service Award in 2019 to honor 
and recognize those DBA members 
who exemplify the spirit of community 
involvement and service. This year’s 
recipient is Shonn Brown, of Kimberly-
Clark Corporation. 

The Karen McCloud Outstanding 
Minority Attorney Award was presented 
to Koi Spurlock, of McKesson Corpora-
tion. And Lisa Blue, of Baron & Blue, 
and Lewis Sifford, of Sifford, Anderson 
& Co., P.C., received the Judge Merrill 
Hartman Support Award, for their con-
tinued support of the DBA Home Project.

This year three Committees received 
the Jo Anna Moreland Outstanding 
Committee Chair Award: the Equal-
ity Committee, Co-Chairs Ms. Spurlock 
and Paul Stafford, of the Stafford Law 
Firm, P.C.; the Mock Trial Committee, 
Chair Steve Gwinn, of Suzanne I. Cal-
vert & Associates; and the Morris Harrell 
Professionalism Committee, Co-Chairs 
Kelli Hinson, of Carrington, Coleman; 
and Tim Newman, of Haynes and Boone, 

LLP. The Intellectual Property Law Sec-
tion, chaired by Robert H. Johnston, III, 
of Hubbard Johnston, PLLC, received the 
Cathy Maher Special Section Award. 

Presidential Citations were also pre-
sented to behind-the-scenes members who 
have faithfully performed often time-con-
suming tasks for the association. This year’s 
recipients were Jonathan Childers, of Lynn 
Pinker Hurst & Schwegmann, and Court-
ney Barksdale Perez, of Carter Arnett 
PLLC, and Hon. Tonya Parker, of the 116th 
District Court, for their work on the Implicit 
Bias Program Series; Terah Moxley, of The 
Simpson Tuegel Law Firm, for her efforts 
on the Renew Your Oath Program; Kim 
Askew, of DLA Piper LLP, Mrs. Camin 
Murray, Sean Hamada and Sam Smith, 
of Hamada Smith, PLLC, for their efforts 
related to the DBA Name Change Commit-
tee; Jason Kathman, of Spencer Fane LLP, 
Amber Carson, of Gray Reed & McGraw 
LLP, Annmarie Chiarello, of Winstead PC, 
and Andrew Edson, of Clark Hill, for their 
efforts on the Bankruptcy Series; and Maria 
Garrett, of DLA Piper LLP, Jessica Riley, of 
Akerman LLP, Sarah-Michelle Stearns, of 
Greenberg Traurig, LLP, and Alexis Swanzy, 
of Kessler Collins PC, for their work on the 
DBA/DAYL STEER Program.� HN

Krisi Kastl Bill MatejaCheryl Camin Murray Vicki Blanton Liz Cedillo-Pereira

Dallas Bar Elects 2022 Officers
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STAFF REPORT

~ In Memoriam ~
Since 1875, the DBA has honored recently deceased members by passing resolutions of condolences. This tradition continues through the work of the 
DBA Memorial & History Committee. To view the Memorial Resolutions presented to the families of deceased members, visit www.dallasbar.org.

Robert Fredericke Ashley 
(1926-2021), a 1951 graduate

of George Washington University 
Law School 

Royal Henry Brin, Jr. 
(1919-2020), a 1941 graduate

of The University of Texas
School of Law

Clarence B. Brown, III 
(1968-2021), a 1994 graduate

of Emory University School of Law

Bruce Jackson Caldwell, Jr. 
(1939-2020), a 1966 graduate
of South Texas College of Law

Robert William “R.W.” Calloway 
(1934-2021), a 1958 graduate

of Southern Methodist University 
School of Law

Winifred Elaine “Wini” Cannon 
(1954-2021), a 1983 graduate

of Antioch School of Law

Dennis Ray Cassell 
(1940-2021), a 1965 graduate
of University of Houston Law 

Center

William Ramsey Clark 
(1927-2021), a 1951 graduate

of University of Chicago 
School of Law

Joe Don Denton 
(1924-2020), a 1953 graduate

of Baylor University School of Law

Stefani Ilana Eisenstat 
(1967-2020), a 1993 graduate

of Southern Methodist University 
Dedman School of Law

Frank Wallace Elliott 
(1930-2021), a 1957 graduate

of The University of Texas
School of Law

Ronald Leroy Frazee 
(1946-2020), a 1977 graduate

of Alexander Blewett III School of 
Law, University of Montana

Dennis Aubrey Fuller 
(1955-2020), a 1980 graduate

of Baylor University School of Law

Norman Dean Hawkins 
(1957-2021), a 1983 graduate

of The University of Oklahoma 
College of Law

Jimmy Dwain Ivy 
(1937-2021), a 1962 graduate

of The University of Texas
School of Law

Glenn Edward Janik 
(1977-2020), a 2002 graduate

of The University of Texas
School of Law

Grier Patterson Jones 
(1942-2021), a 1967 graduate

of The University of Texas
School of Law

Richard Marvin “Rick” Lannen 
(1947-2021), a 1973 graduate

of The University of Texas
School of Law

Paul Eugene Lokey 
(1939-2020), a 1964 graduate

of Baylor University School of Law

Andrew James Marshall, Jr. 
(1948-2020), a 1994 graduate
of Texas Wesleyan University 

School of Law

Thomas Randall Matthews 
(1947-2021), a 1971 graduate

of Southern Methodist University 
School of Law

Hon. John Paul McCall, Sr. 
(1929-2021), a 1961 graduate

of Southern Methodist University 
School of Law

George Francis McElreath 
(1950-2021), a 1977 graduate

of The University of Texas
School of Law

Kelly Dwight McGehee 
(1943-2020), a 1969 graduate

of Baylor University School of Law 

Bernard Charles McGuire, Jr. 
(1929-2020), a 1957 graduate

of Southern Methodist University 
School of Law

Jeffrey Scott Mecom 
(1966-2021), a 1991 graduate

of The University of Texas
School of Law

Christopher Michael Miller 
(1971-2020), a 2000 graduate

of Southern Methodist University 
Dedman School of Law

Benjamin Edward Pickering 
(1930-2020), a 1954 graduate

of Southern Methodist University 
School of Law

David Eugene Pickett 
(1939-2021), a 1967 graduate

of Southern Methodist University 
School of Law

Merwyn Duane “Marty” Price 
(1946-2021), a 1980 graduate
of South Texas College of Law

Ruth Louise Rickard 
(1952-2020), a 1986 graduate

of The University of Texas
School of Law

James Allen Rolfe 
(1940-2021), a 1968 graduate

of The University of Texas
School of Law

James Thomas Rudd 
(1937-2021), a 1961 graduate

of Southern Methodist University 
School of Law

Paul Louis Salzberger 
(1934-2021), a 1959 graduate

of The University of Texas
School of Law

John Nicholas Schwartz 
(1970-2020), a 1996 graduate

of The University of Texas
School of Law

Clay Christopher Scott, Jr. 
(1928-2020), a 1957 graduate

of Southern Methodist University 
School of Law

Harry Reed Shawver, Jr. 
(1934-2020), a 1958 graduate

of Southern Methodist University 
School of Law 

Clyde Moody Siebman 
(1958-2021), a 1984 graduate

of Southern Methodist University 
School of Law

William Forrest Smith 
(1929-2020), a 1957 graduate

of Southern Methodist University 
School of Law

Hon. Jorge Antonio Solis, Sr. 
(1951-2021), a 1976 graduate

of The University of Texas
School of Law

William Earl Sparks 
(1956-2020), a 1982 graduate

of The University of Tulsa 
College of Law

Joseph Hardin Staley, Jr. 
(1937-2021), a 1964 graduate

of The University of Texas
School of Law

Robb B. Stewart 
(1929-2021), a 1955 graduate

of Southern Methodist University 
School of Law

Edwin Joseph Tomko 
(1943-2020), a 1968 graduate

of Vanderbilt University 
Law School

James Glenn Turner, Jr. 
(1939-2021), a 1963 graduate

of Southern Methodist University 
School of Law

Lauren Emily Christoffel Weant 
(1983-2020), a 2008 graduate

of St. Mary’s University 
School of Law

John Robert Wright, Jr. 
(1928-2020), 1954 graduate
of The University of Texas

School of Law
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With the potential for a reduction of 
the estate and gift tax exclusion amount 
looming on the horizon, high net worth 
individuals are increasingly motivated to 
reduce the value of their taxable estates 
by making gifts that utilize the record-
high exclusion amount of $11,700,000 
per person. Unrelated to this phenome-
non, many taxpayers regularly make gifts 
to family members or friends for reasons 
that go beyond tax planning. All these 
donors have one thing in common: they 
must determine whether their gifts give 
rise to a requirement to file a Form 709, 
otherwise known as a gift tax return.

When a Return is Required
A donor who in any calendar year 

makes a total amount of gifts to a 

donee (except the donor’s spouse) that 
exceeds the annual exclusion amount of 
$15,000 per person is generally required 
to file a gift tax return. The annual 
exclusion amount typically only applies 
to gifts of present interests that grant 
the donee an immediate, unrestricted 
right to use or possess the gifted prop-
erty. As a result, the annual exclusion 
amount is available to offset outright 
gifts and certain gifts made in trust that 
grant the beneficiary a withdrawal right 
over all or a portion of the gifted assets. 
This right is commonly referred to as a 
Crummey power, in honor of the case 
that first recognized that a gift in trust 
subject to a beneficiary’s withdrawal 
right qualified as a gift of a present 
interest. The annual exclusion amount 
also applies to certain gifts made for the 
benefit of an individual who is under age 
21, including those made to an account 

established under the Texas Uniform 
Transfers to Minors Act.

It is important to note that a transfer 
that is not considered a gift in the con-
ventional sense of the word may never-
theless be a gift for federal tax purposes. 
Any transfer made for less than ade-
quate and full consideration is a taxable 
gift, even if the transferor lacked dona-
tive intent. As a result, making rent or 
mortgage payments for an adult child, 
granting an interest-free loan, and 
other similar transfers made to a third 
party may constitute a taxable gift that 
must be reported.

Any gift of a future interest, regard-
less of the amount, must be reported on 
a gift tax return. Future interests include 
reversions, remainders, and other inter-
ests that limit or delay the donee’s right 
to use or possess the gifted property. 
Consequently, any gift made to a trust 
that does not include a Crummey power 
is a gift of a future interest and gives rise 
to a filing requirement.

Certain gifts involving the donor’s 
spouse are also required to be reported 
on a gift tax return. Spouses may treat a 
gift made by one spouse to a third party 
as if it were made one-half by each of 
them, by making a gift-splitting elec-
tion. If a married couple desires to split 
gifts, then at a minimum, the donor-
spouse will be required to file a gift tax 
return. Note that gifts of community 
property are already considered as hav-
ing been made one-half by each spouse 
and should not be reported as split gifts.

A donor is generally not required to 
report a gift of a present interest to his 
or her spouse thanks to the unlimited 
marital deduction. However, the unlim-

ited marital deduction does not apply to 
gifts to a non-citizen spouse that exceed 
$159,000 (for 2021). It also does not 
apply to a gift of a terminable interest, 
unless that gift meets one of a number 
of exceptions, such as a gift to a lifetime 
QTIP trust or a charitable remainder 
trust of which the donee-spouse is the 
only non-charitable beneficiary. A gift 
to a lifetime QTIP trust will only qual-
ify for the unlimited marital deduction 
if the donor-spouse makes the QTIP 
election on a timely-filed gift tax return.

When a Return is Not 
Required

There is no requirement to file a gift 
tax return if a donor only made gifts to 
charity, so long as those gifts were of the 
donor’s entire interest in the gifted prop-
erty. However, if a donor is required to 
file a gift tax return for any reason, the 
donor must disclose all of his or her char-
itable gifts from the relevant calendar 
year on the return. Most political contri-
butions are never required to be reported 
on a gift tax return, regardless of whether 
the donor has a filing requirement.

The gift tax does not apply to certain 
payments made directly to an educational 
organization or health care provider on 
behalf of a third party. Thus, payments 
for tuition or medical expenses made 
directly to the provider on behalf of a 
family member or friend, regardless of the 
amount, are never required to be reported 
on a gift tax return. � HN

Kristin L. Brown is a member at Davis Stephenson, PLLC. She can 
be reached at kristin@davisstephenson.com. 

BY KRISTIN L. BROWN

When is a Gift Tax Return Required?

Focus Probate, Trusts & Estates Law and Tax Law

Texas HS Mock Trial Needs Volunteers!

Coach a Team
• Help team prepare for competit ion
• Schools located in Dallas
• No lit igation experience required
• Work around your schedule!

HOW YOU CAN HELP Score a Compet it ion
• Earn self-study CLE & network with attorneys
• No lit igation experience required
• Only 3 hour t ime commitment
• It   takes over 200 at torneys to score a day of 

competit ion! We need you!

2022 Compet it ions: Sat , January 22nd, Sat , January 29th, 
Sat , February 5th, Fri, March 4th -  Sat , March 5th 

Quest ions? Contact  the State Coordinator at  texashsmockt rial@dallasbar.org or call 214-220 -7484
www.texashighschoolmockt rial.com
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Spencer, Johnson & Harvell, PLLC focuses its practice on Will Contests, Trusts Disputes,  
Guardianships, and Fiduciary Litigation, and all associated litigation.

500 N. Akard Street, Suite 2150 | Dallas, TX 75201 | 214-965-9999

Kevin Spencer and Zachary Johnson are pleased to announce the promotion of  
Brendan P. Harvell to name partner in the firm on June 1, 2021. 

Our law firm is now known as:

Spencer, Johnson, & Harvell, PLLC

A. Barrett Lewis Blake O. Spencer
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On its homepage, Ancestry.com pro-
claims: “Every family has a story.” How-
ever, often chapters of a family’s “story” 
are lost to history, either through neglect 
or conscious concealment. Illegitimate 
children are usually the most common 
omissions in a family’s “story,” and until 
the last decade, it has been easier to keep 
them concealed. Recently, commercial 
DNA testing sites (i.e., 23andMe, Ances-
try.com) have played an evolving role in 
civil and criminal law. As these com-
mercial sites become prevalent, claims 
of illegitimate heirs will likely see a cor-
responding increase. Trust and estate 
lawyers should be ready to confront the 
increasing reality of a “long-lost” heir 
claiming an interest in a trust or estate 
and understand how courts address such 
claims.

A common distributive provision in 
a will or trust reads as follows: “Upon 
[Grantor/Testator’s] death, all remain-
ing assets shall be distributed outright to 
my descendants, per stirpes.” Without a 
strong and robust definition of “descen-
dants,” this provision is open to claims 
of illegitimate descendants. To resolve 
claims of inheritance, the Texas Legis-
lature has developed a statute to deter-
mine a child’s inheritance rights from a 
purported father. For purposes of pater-
nal inheritance, a child can establish 
their rights either through the Texas 
Family Code or seeking an adjudication 
of inheritance rights from probate court 
if the purported father has passed. The 
Estates Code does not establish a limi-
tations period for actions to determine 
inheritance rights.

In proceedings involving an ille-
gitimate heir claiming an interest in a 

closed and distributed estate, the Texas 
Supreme Court has imposed the follow-
ing limitation: Where there has been 
an administration of a decedent’s estate, 
whether testate or intestate, there is a 
residual four-year statute of limitations 
to challenge any order of the court or 
establish inheritance rights through the 
estate. Frost Nat. Bank v. Fernandez, 315 
S.W.3d 494, 508-510 (Tex. 2010). The 
court held that limitations began to run 
when an estate closed, and claims are not 
subject to tolling by the discovery rule. 
While recognizing the harsh application 
of this law, especially in cases of adop-
tion, the court reasoned that the state’s 
interest in the “finality of probate pro-
ceedings” and avoiding “endless litiga-
tion” in probate proceedings outweighed 
those concerns.

While it appears the Texas Supreme 
Court has brought some finality regard-
ing an illegitimate heir’s claim to a dece-
dent’s estate, such limitations have not 
been applied when an illegitimate heir 
attempts to establish rights as a benefi-
ciary of an ongoing trust. Neither Fernan-
dez nor its progeny dealt with the inter-
pretation of ongoing trusts, and the pub-
lic-policy rationale in those cases are not 
applicable to trusts that are still open and 
being administered. Under the Uniform 
Declaratory Judgment Act (UDJA), any 
person interested in a writing, including 
a trust, may ask the court to resolve any 
question of construction or validity of 
the document, including ascertaining the 
class of heirs, devisees, or beneficiaries. 
While the residual four-year limitations 
period applies to the UDJA, claims seek-
ing the interpretation or construction of 
terms in a trust do not begin to accrue 

until there is an actual controversy 
between the parties related to the terms 
or interpretation of the trust. Thus, in sit-
uations involving an ongoing trust, ille-
gitimate heirs can still have their rights 
and status as “beneficiaries” established 
by the court, even years or decades after 
the instrument was created, if the claim 
is brought within four years of a contro-
versy (i.e., parentage) arising. Unless the 
Supreme Court extends the Fernandez 
holding to ongoing trusts, ongoing trusts 
are subject to claims of illegitimate heirs 
without temporal limitations.

Without a robust and limiting defi-
nition of terms like “descendants” and 
“beneficiaries,” estate plans are wide 
open to unknown claims of illegitimate 
heirs. To avoid the uncertainty of such 
claims, practitioners should counsel their 
clients regarding these potential issues, 
encourage their clients to be forthcom-
ing regarding potential illegitimate heirs, 
and include a robust definition of these 
key terms, which excludes illegitimate 
children or limits the class of devisees to 
specific children or children born from a 
specified marriage. With the rising use of 
commercial DNA tests, the likelihood of 
challenges to estate plans will see a corre-
sponding rise. Rather than subjecting the 
estate plans to the uncertainty imposed 
by the current law, drafting lawyers can 
anticipate these changes, counsel their 
clients, and draft the relevant documents 
in a manner that limits or eliminates the 
unknown portions of a “family’s story” 
from disrupting a client’s estate plan.�HN

Larry A. Flournoy, Jr. is a Partner at Flournoy McLain, P.C. and 
former Chair of the DBA Probate and Trust Section. He can be 
reached at lflournoy@jfattorneys.com.

BY LARRY A. FLOURNOY, JR.

How the Rise of Commercial DNA Tests Can Affect Estate Planning
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Muniment of title probate is a simpler way 
to establish the validity of a will and pass title 
to the beneficiaries named in the will. When 
a will is probated as a muniment of title, no 
representative is appointed to administer the 
estate. Since no representative is appointed, 
no person has legal authority to act on behalf 
of the estate. Historically, muniment of title 
probate was used when there were no debts 
owed by the estate (other than mortgages on 
real estate), and no actions otherwise requir-
ing the appointment of a personal represen-
tative of the estate. 

In the past, when the need for adminis-
tration arose after the admission of the will to 
probate as a muniment of title, Texas courts 
would (if filed within four years from the date 
of the decedent’s death) permit a subsequent 
application for the issuance of letters testa-
mentary and appoint an administrator for 

the estate. In those situations, Texas courts 
temporally viewed the prior allegation of “no 
necessity for administration” as of the date 
of the initial filing of the will as a muniment 
of title and justified granting a subsequent 
application for letters testamentary based 
upon changed circumstances. 

The limited window of obtaining an 
administration after the admission of a will 
to probate as a muniment of title was firmly 
closed by the 2016 Houston [1st Dist.] Court 
of Appeals opinion in In Re Jacky. In that case, 
the decedent’s will was admitted to probate as 
a muniment of title at the request of one of his 
daughters. Three years after the admission of 
the decedent’s will to probate as a muniment 
of title, the daughter filed an application for 
administration and sought appointment as 
the estate’s independent executrix. Dece-
dent’s other children objected to the daugh-
ter’s application and appointment by argu-
ing that the original order admitting the will 

to probate as a muniment of title was a final 
order. They contended that their sister should 
have filed an application seeking administra-
tion earlier and that she no longer had that 
option because the order admitting the will to 
probate as a muniment of title was a final and 
non-appealable order that had been signed 
by the court two years earlier. In other words, 
the court lacked jurisdiction (due to the pas-
sage of time) to re-open the matter for the 
appointment of the daughter/applicant as the 
estate’s independent executrix. In Re Jacky 
had the (possibly unintended) effect of pre-
cluding the allowance of a later administra-
tion when a will had earlier been admitted to 
probate as a muniment of title. 

In response to the opinion in In Re Jacky, 
the Texas legislature passed Section 257.151 
of the Texas Estates Code which states that 
a court order admitting a will to probate as 
a muniment of title does not preclude the 
subsequent appointment of a personal repre-
sentative and opening of an administration 
for the testator’s estate. The application must 
still be filed no later than the fourth anniver-
sary of the testator’s death. 

Section 257.152 of the Texas Estates Code 
was also added to provide additional time for 
the appointed representative to receive let-
ters testamentary and to give notice of the 
administration to the beneficiaries. Instead 
of beginning the accrual of that time period 
from the date of the decedent’s death, the 
newly created time period instead runs from 
the date of the representative’s qualification.

Both new sections in the Texas Estates 
Code were added by Acts 2019, 86th Leg., 
R.S., Ch. 1141 (H.B. 2782), Sec. 16, effec-
tive September 1, 2019. This addition to 
the Texas Estates Code expressly allows the 
muniment of title probate procedure to be 
coupled with an administration. 

Although muniment of title is only an 
option when the decedent leaves a valid will, 
there are no unpaid debts (other than mort-
gages), and no need for administration of an 
estate, it is possible to envision the benefit of 
coupling this less-expensive option with a 
later-filed administration. � HN

Bretton C. Gerard is a solo practitioner. He can be reached at 
bret@brettongerardlaw.com

BY BRETTON C. GERARD

Administration After Muniment of Title

Focus Probate, Trusts & Estates Law and Tax Law
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Access to justice is hard to come by. There is less than one 
full-time legal services attorney for every 7,100 Dallas citizens 
living in poverty. That means that if you filled AT&T Stadium to 
its maximum capacity, you’d have 11 attorneys to service them. 
And if each client received a single 30-minute session, it would 
take those attorneys nearly five months of round-the-clock 
work, with no breaks, just to meet with everyone. 

That’s where DVAP comes in. DVAP provides access to 
justice by recruiting, training, and supporting over 2,000 
volunteer attorneys each year who take meaningful time from 
their “day jobs” to provide pro bono legal aid to low-income 
people in Dallas County. 

Your support of DVAP will assist low-income people with 
eviction issues, family law matters, estate planning, bankruptcy 
filings, veterans benefits, and more. 

Find out more at
dallasvolunteerattorneyprogram.org

TOGETHER, WE CAN MAKE A DIFFERENCE. 

2021 Dallas Bar Association

2021 BENCH BAR EXHIBITORS

East Dallas
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The #FreeBritney movement thrust 
guardianship law to the forefront of pub-
lic discussion. Media exposure created 
concern for Britney Spears while giving 
short shrift to the merits of guardian-
ship proceedings for mentally unstable 
wards. The fictitious film I Care a Lot 
demonstrated how susceptible our aging 
population can be to exploitation, while 
omitting the stringent legal require-
ments to establish a guardianship. Rest 
assured; Texas law maintains extensive 
safeguards to protect any vulnerable 
individual who is subjected to a guard-
ianship proceeding. 

Alternatives to 
Guardianship

Texas law requires an applicant for 
guardianship to plead and prove the 
infeasibility of alternatives to guardian-
ship. The following options may pre-
serve the ward’s independence and pos-
sibly avoid guardianship:

•	Medical Power of Attorney; 
•	Declaration for mental health treat-

ment;
•	Appointment of an attorney in fact, 

or agent, under a Durable Power of 
Attorney;

•	Appointment of a Representative 
Payee to manage public benefits and 
/or establishment of a joint bank 
account;

•	Management Trust (for minors); 
•	Special Needs Trust (for disabled 

adults); and

•	Designation of a guardian (must be 
done before the need arises).

Standard of Proof
Before appointment, an applicant 

for guardianship in Texas must prove 
by clear and convincing evidence that: 
(i) the ward is incapacitated, (ii) it is in 
the ward’s best interest to have a guard-
ian appointed, (iii) the appointment of 
a guardian will protect the ward’s rights 
and property, and (iv) alternatives to 
guardianship were not feasible. An appli-
cant must produce, in the mind of a jury 
or the judge, a firm belief or conviction 
that the ward is substantially unable to 
care for his or her financial and/or daily 
physical needs. Extensive testimony 
from a variety of lay and expert witnesses 
must establish that the ward is incapaci-
tated. In every guardianship proceed-
ing, the court must appoint an attorney 
ad litem to defend the ward’s interests. 
In a contested guardianship, the ward 
will present contravening evidence that 
highlights the ward’s ability to indepen-
dently care for his or her interests. 

Court Approval of Fees
Payment of fiduciary and attorney 

fees are subject to court approval. Com-
pensation for guardians of the person 
and estate are statutorily regulated and 
cannot exceed a certain percentage of 
the ward’s estate, absent a determina-
tion that such fee is unreasonably low 
for the services provided. Additionally, 
to authorize compensation for a guard-
ian, the court must consider the ward’s 
monthly income from all sources and 

whether the ward receives medical assis-
tance under the state Medicaid program. 
The court has authority to deny com-
pensation to a guardian if the court finds 
that the guardian has not adequately per-
formed the duties required or has been 
removed for cause. Attorneys serving as 
guardian who provide related legal ser-
vices must file a detailed description that 
distinguishes between services performed 
as guardian and as the ward’s legal coun-
sel. Attorneys who serve as guardians 
are not entitled to payment of attorney 
fees for guardianship services that are 
not legal services. Courts may authorize 
payment of attorney fees from the ward’s 
estate to applicants for appointment of a 
guardian or for the creation of a manage-
ment trust only upon a finding that the 
applicant acted in good faith and for just 
cause in the filing and prosecution of the 
application. 

The Probate Courts of Dallas County 
have guidelines for court approval of 
attorney fee petitions for a fiduciary’s 
attorney, attorneys ad litem and guard-
ians ad litem, and attorneys simultane-
ously serving as the fiduciary. 

Requirements for 
Fiduciaries and Attorneys

To annually renew letters of guard-

ianship, Texas law requires each guard-
ian to explain the “Ward’s Bill of Rights” 
in the ward’s preferred language/mode of 
communication and in a manner acces-
sible to the ward. Additionally, the Judi-
cial Branch Certification Commission 
(JBCC) requires applicants for guardian-
ship to complete a training course that 
explains a guardian’s duties and services 
prior to the applicant’s appointment. 
The JBCC also performs criminal back-
ground checks on all parties to a guard-
ianship proceeding.

	 Furthermore, any attorney for an 
applicant for guardianship and all court-
appointed attorneys in guardianship 
proceedings, including ad litems, must 
be certified by the State Bar of Texas as 
having successfully completed a state 
bar-sponsored course of study in guard-
ianship law and procedure. The certifi-
cation requires four hours of coursework, 
including one hour on alternatives to 
guardianship and support and services 
available to proposed wards.

While rigorous, the standards for 
guardianship fiduciaries are a worthwhile 
effort to protect individuals susceptible 
to abuse of power. � HN

Jessica Dunne, Spencer Turner, and Deborah Schmidt are attorneys 
at Farrow-Gillespie Heath Witter LLP. They can be reached at 
jessica.dunne@fghwlaw.com, spencer.turner@fghwlaw.com, and 
deborah.schmidt@fghwlaw.com, respectively. 

BY JESSICA DUNNE, SPENCER TURNER, 
AND DEBORAH SCHMIDT

Safeguards in the Texas Guardianship Process
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The backbone of most tax litigation is 
the preservation of attorney-client privi-
lege and other protections. The dynam-
ics of a dispute with the IRS can drasti-
cally change if communications intended 
to be protected are disclosed to the IRS. 
Tax attorneys commonly engage the 
help of accountants, investment bank-
ers, financial advisers, and other experts 
in responding to information discovery 
requests, developing legal positions, eval-
uating settlement alternatives, and pre-
paring for litigation. Judge Friendly rec-
ognized in United States v. Kovel, that the 
“complexities of modern existence pre-
vent attorneys from effectively handling 
client’s affairs without the help of oth-
ers.” The Second Circuit consequently 
extended attorney-client privilege to 
a third-party professional acting as an 
agent of an attorney in providing legal 
advice. If proper steps are taken, a third-
party’s assistance could be protected from 
disclosure through the Kovel extension of 
attorney-client privilege. 

In this article, we explain require-
ments for the Kovel extension of attor-
ney-client privilege and provide best 
practices for maintaining privilege with 
third-party professionals.

Kovel and Attorney-Client 
Privilege

Fundamentally, attorney-client priv-
ilege protects communications where 
legal advice is sought from a professional 
adviser in his or her capacity as an attor-

ney. The communications made in con-
fidence with the client are permanently 
protected from disclosure unless the cli-
ent waives that privilege.

In Kovel, the Second Circuit extended 
the attorney-client privilege to include 
“all persons who act as the attorney’s 
agents.” That ruling opened the door to 
an extension of privilege to communica-
tions between a client or attorney and 
third-party professionals and experts. For 
the privilege to apply, communications 
between the expert, the attorney, and 
the client must meet the requirements of 
traditional attorney-client privilege. In 
determining whether Kovel protection 
applies, courts consider several factors, 
including:

•	Whether the third party assisted the 
attorney in providing legal advice;

•	Whether the third party served as 
a “translator” on complex subject 
matter or merely supplied facts; and

•	Whether the attorney directed the 
actions of the third party.

Best Practices
When establishing a Kovel relation-

ship, parties should make clear that the 
expert is working for the attorney and 
furthering the attorney’s provision of 
legal services. Best practices for delineat-
ing the relationship between the expert 
and attorney include:

• Kovel Engagement Letter. Par-
ties should execute an engagement let-
ter that memorializes the relationship 
between the attorney, the expert, and 
the client. While an engagement letter 
is not required to extend privilege, it is 
an effective way of communicating the 

expectations of the relationship. The 
letter also serves to support the privilege 
if challenged. Engagement letters should 
include language that indicate that the 
engagement of the expert by the attor-
ney is to assist the attorney in render-
ing legal advice to its client and that 
the expert reports to the attorney. The 
language included by many accounting 
firms in standard engagement letters and 
terms of service can be problematic for 
supporting a Kovel arrangement. Often, 
negotiating the terms of an engagement 
is necessary.  

• File Segregation. To ensure an 
expert’s work is privileged, any work 
product prepared by the expert should 
be segregated from other documents or 
files. Where the expert has a pre-existing 
relationship with the client, it is impera-
tive that the expert maintain separate 
files for all documents, correspondence, 
notes, memoranda, and other materials 
relied upon, used by, or created in con-
nection with the Kovel engagement. For 
example, return preparation files and 
other tax advice that an accountant pre-
viously provided to the client should be 
segregated. 

• Privilege Labels. All work product 
prepared by the expert at the direction 
of the attorney should be appropriately 
labeled. Documents, correspondence, 
advice, and opinions may be subject to 
the attorney-client and attorney work 
product protections. Accordingly, leg-
ends stating “Privileged and Confiden-
tial”, “Attorney Work Product”, and 
“Attorney-Client Communication” 

should be appropriately placed on all 
written materials. Remember, labels ulti-
mately do not control whether a docu-
ment is privileged. Thus, blindly labeling 
all communications as privileged is not a 
best practice and can be detrimental in a 
privilege fight. Communications that are 
solely ministerial in nature do not need 
to bear such labels. If it is determined by 
the attorney that a report or study will be 
used to serve as documentation or other-
wise be disclosed to the IRS to advance 
a taxpayer position, then the final docu-
ment is not privileged and should not 
be labeled as such. Along these lines, 
the expert and the attorney should be in 
close coordination as the analysis pro-
gresses towards a final document.

• Correspondence. The expert 
should address all correspondence and 
work product to the attorney rather than 
to the client, if possible. If the expert 
needs to communicate with the client, 
it should copy the attorney on all com-
munications. 

• Billing. If the expert works with 
the client on other matters, the expert 
should conduct the Kovel project under 
a separate client-matter number and 
should issue separate billing statements. 
Because the Kovel doctrine requires the 
expert to work as the lawyer’s agent, the 
expert should bill the attorney directly 
for work, even if the client is ultimately 
responsible for paying the invoices. �HN

Abbey Garber and Denise Mudigere are Partners at Holland & 
Knight. They can be reached at abbey.garber@hklaw.com and 
denise.mudigere@hklaw.com, respectively. 
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Holmes Firm PC is Proud to Announce 
the Newest Member of Our Team.

We are proud to introduce Sean 
K. Scribner as the newest member of 
Holmes Firm PC. Sean joined the firm  
in October 2021, bringing his broad  
experience as a commercial and civil 
litigator to support the firm’s robust  
civil litigation practice. 

Originally from San Angelo, Texas, 
Sean attended Texas Tech University for 
his undergraduate studies, receiving 
a Bachelor of Arts degree in Political 
Science and History. Prior to pursuing 

a career in the law, Sean served as the 
director of marketing for a medical 
supply company in Sherman, Texas. 
Sean received his law degree from SMU 
Dedman School of Law in 2017. After 
law school, Sean joined the boutique 
commercial litigation firm of Shamoun & 
Norman, LLP, gaining extensive litigation 
and trial experience across a wide range 
of practice areas. Sean and his wife 
Jennifer live in Plano, Texas.

Please welcome Sean to the Firm  
by reaching out to him at sean@
theholmesfirm.com or (469) 916-7700, 
Ext. 117.

Holmes Firm PC
International Plaza III  

14241 Dallas Parkway, Suite 800 
Dallas, TX  75254

469-916-7700 | www.theholmesfirm.com

RENEW YOUR MEMBERSHIP DUES
Don’t risk being dropped from the DBA membership!

Renew TODAY in order to continue receiving all your member benefits 
including FREE online CLE programs and Committee Communications.

Look for an email reminder with links to renew your Dues online or go 
online now and click on My DBA to log in to check your status and 
renew your Membership! 

Thank you for your support of the Dallas Bar Association!
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When the stakes are high, your choice of counsel matters more than ever.
Loewinsohn Deary Simon Ray delivers a level of tenacity, legal acumen and sheer commitment 

to winning that is second to none. Our experience handling high stakes cases on both sides of 

the docket has earned us nationwide recognition, including The National Law Journal’s #1 Elite 

Trial Lawyers Firm in the Business Torts category. When your case is best served by a negotiated 

resolution, our reputation for winning at trial puts you in the best possible negotiating position. 

And when litigation is warranted, our team has the distinction of winning the 9th largest verdict 

in U.S. history. When winning matters most, call 214.572.1700 or visit LDSRLaw.com.

B U S I N E S S  L I T I G A T I O N    •    E M P L O Y M E N T  L I T I G A T I O N    •    B U S I N E S S  R E S T R U C T U R I N G

WINNING
starts before

the trial begins.
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A recent online survey showed that 
10 percent of the population owns cryp-
tocurrency, but only 23 percent of crypto 
owners have a documented succession 
plan in case of disability or death. With-
out proper documentation, your client’s 
fiduciaries may lack access to crypto hold-
ings, increasing the risk that crypto assets 
will not pass on to your client’s intended 
beneficiaries. Best practices suggest you 
consider the following:

• Inform your estate planning 
attorney about your crypto holdings. 
When you are either incapacitated or 
deceased, your estate planning attorney, 
if informed, will be able to help your suc-
cessor fiduciary and beneficiaries to secure 
the crypto holdings. The estate planning 
attorney needs to also incorporate special 
provisions in the documents, including 

the Durable General Power of Attorney 
and the Will/Living Trust so that crypto 
holdings can be accessed properly and 
legally by the successor fiduciaries.

• Document your crypto holdings. 
Assets that are not specifically listed in 
a Will/Living Trust regrettably will pass 
under the residuary clause; which is not 
advisable since those holdings do not 
leave a paper trail. Similar to the pro-
verbial needle in the haystack, they are 
almost impossible to discover due to their 
private nature. As you acquire more or 
different kinds of cryptocurrency, or use 
different wallets or storage devices, you 
will need to make sure your estate plan-
ning documents and instructions to suc-
cessors contain full information.

• Provide access instructions. It 
is imperative that you provide specific 
information about how and where your 
cryptocurrency is stored inclusive of 

access to the password or ‘private key.’ To 
ensure security, you might write a mem-
orandum and keep it with your estate 
planning documents; leave the informa-
tion on a cold storage drive in a location 
your successor fiduciaries will be able to 
find; or use a password manager and leave 
instructions about how to access that 
manager. The memorandum can include: 
(i) the type of digital wallet(s) you have; 
(ii) any computer, smartphone, or device 
on which the crypto holdings are stored; 
(iii) website links for any needed online 
exchanges, or password managers; and 
(iv) any login or password information 
needed for each wallet, account, and 
website. Best practice might also incor-
porate sharing only a portion of the key 
as a security precaution with multiple 
trusted individuals (i.e., X holds the first 
and third portion of the key, Y holds the 
second and third portion of the key and Z 
holds the first and second portion of the 
key); so that no one person has the com-
plete key!

• Choice of Fiduciary. Some institu-
tional fiduciaries, such as banks, may have 
policies against serving as trustee of trusts 
that hold cryptocurrency. If you designate 
an institutional fiduciary, interview them 
regarding their policy, and always name 
an alternative trustee in case their policy 
changes and they decline the appointment.

• Authority. In most states, includ-
ing Texas, a trustee has a fiduciary duty to 
invest trust assets as a reasonably prudent 
investor would. Because cryptocurrency 
may be considered “speculative,” there is 
a possibility that it may fall outside the 
boundaries of what would be considered a 
reasonably prudent investment for a trust. 
The solution to this is to include language 

that gives your trustee the specific author-
ity to hold cryptocurrency as a trust asset.

Cryptocurrency is considered per-
sonal property, rather than currency, for 
purposes of estate planning and adminis-
tration. If the private key for your cryp-
tocurrency is held in an online wallet, 
then it is considered ‘intangible’ personal 
property, much like accounts receivable, 
copyrights, or patents. However, if the 
private key is held in some type of offline 
storage device, such as a USB drive, then 
it may be considered ‘tangible’ personal 
property, like your clothing or furniture. 
Why does it matter whether your crypto-
currency is considered personal property? 
Standard language in Wills/Living Trusts 
might designate certain personal prop-
erty for specific persons—leaving your car 
to your son, for example. It is also com-
mon to have catchall language that gives 
all of your personal property to a specific 
person. That catchall language will auto-
matically include your cryptocurrency 
(because it is considered personal prop-
erty), even if you only meant to include 
your household furnishings.

At this time, the major cryptocur-
rency exchanges, do not support any sort 
of beneficiary designation such as “Pay-
able on Death,” “In Trust for,” “Transfer 
on Death,” “Totten Trust,” etc.; but hope-
fully, this will change in the future! Cur-
rently, the aforementioned exchanges 
also only allow individual account own-
ers—no Trusts or LLCs. Therefore, care-
ful planning in consultation with your 
estate planning attorney is critical.� HN

Sol S. Reifer, J.D. LLM-Estate Planning, Accredited Estate Planner, 
is a Partner at Coats Rose, PC, and may be reached at sreifer@
coatsrose.com.

BY SOL S. REIFER
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Background
Many attorneys recall the rule against 

perpetuities (RAP) (not altogether fondly, 
perhaps) from their law school days. His-
torically, Texas followed what is known as 
the common-law RAP. This rule has been 
enshrined in the Texas Constitution, stat-
utes, and case law. In the context of trusts, 
Texas Trust Code (TTC) Section 112.036 
codifies the maximum duration of trusts. 
Since its inception, Section 112.036 
required interests in trust to “vest, if at 
all, not later than 21 years after some life 
in being at the time of the creation of the 
interest, plus a period of gestation.”

The reasoning for this nettlesome 
rule is a two-fold public policy argument. 
First, there is a desire to curtail the con-
trol a deceased individual can exert from 
beyond the grave and the period over 
which such control can be exerted. Sec-

ond, the RAP has acted as a limit on the 
accumulation of dynastic wealth.

There was a heavy cost to this policy 
choice, however. Other states, such as 
Alaska, Delaware, and South Dakota (all 
of which also have other state laws favor-
able for trusts), significantly extended or 
altogether abolished the RAP. Naturally, 
many Texans chose to create trusts in 
those other jurisdictions to avail them-
selves of more favorable state laws. In 
2021, proponents of Texas RAP reform 
said that Texas banks and trust compa-
nies lose over $600 million of trust assets 
annually to corporate fiduciaries in states 
that had extended or eliminated the 
RAP. Perhaps it was inevitable that Texas 
would respond to market forces and fol-
low other state leaders in extending the 
Texas RAP.

2021 Legislation 
Earlier this year, after many failed 

attempts to extend the RAP in prior 

legislative sessions, the State of Texas 
passed new RAP legislation. The new 
RAP continues to apply to all non-
charitable trusts. The key difference is 
that it now has two different maximum 
perpetuities periods: one for most trusts 
that become irrevocable before Sep-
tember 1, 2021, and another primarily 
for trusts that become irrevocable on 
or after that date. For the former group 
of trusts, the old perpetuities period 
still applies. For the latter group, the 
perpetuities period is extended to, at 
most, 300 years after the date the trust 
becomes irrevocable.

Two exceptions apply. First, there 
is a transitional rule that applies to 
trusts that specifically invoked the new 
law, after it was passed, but before the 
effective date of September 1, 2021. 
The second exception restricts a trust’s 
terms from mandating that real prop-
erty be held in trust for more than 100 
years.

Constitutionality 
Despite this recent legislation, the 

story of the Texas RAP might not be 
finished yet. Although Texas first 
implemented its statutory RAP in 
1984, the RAP predates that statute by 
over a century. Section 26 of Article 
1 of Texas Constitution provides that: 
“Perpetuities and monopolies are con-
trary to the genius of a free govern-
ment, and shall never be allowed.” 
At first glance, this language from the 
Texas Constitution does not seem to 
conflict with the recent legislation, as 
it did not purport to abolish the RAP; 
it merely extends the period to 300 
years.

Perhaps it is also troubling that 
there is an extended history of Texas 
case law defining a perpetuity as “a 
period of time greater than a life or 

lives in being, and 21 years thereafter, 
plus the ordinary period of gestation.” 
However, the Texas Supreme Court 
opened the door to interpretive license 
regarding a perpetuity in 2018, in Con-
ocoPhillips Co. v. Koopmann. While 
ConocoPhillips involved oil and gas 
and did not involve trusts, its holding 
could be indicative of how the Texas 
Supreme Court might approach its 
analysis of a constitutional challenge 
to the new RAP under TTC § 112.036.

Solution
So, how should practicing attorneys 

approach a more permissive RAP that 
could later be invalidated by courts? 
If attorneys draft trust agreements in 
reliance on the terms of TTC Sec-
tion 112.036’s new 300-year perpetu-
ities period and the new RAP later is 
invalidated in court, surely there will 
be some legal grace afforded, right? It 
would seem like a draconian result for 
a trust drafted in reliance on a statute 
to be deemed invalid based on subse-
quent constitutional challenge to that 
statute. But given the constitution-
ality concerns, it may be prudent to 
draft trust instruments to allow for the 
maximum RAP period permitted under 
Texas law. If there is no constitutional 
challenge or if the constitutionality of 
the new statute is upheld, the client 
and his or her trust beneficiaries will 
benefit from the 300-year period, while 
the client will also be protected in the 
event of a less favorable court hold-
ing. With this approach, clients can 
achieve a zero-downside, high-upside 
outcome for trust RAP provisions.�HN

Christine S. Wakeman is a shareholder at Winstead PC and 
can be reached at cwakeman@winstead.com. Sean Doyle 
is an Associate at the firm and can be reached at sdoyle@
winstead.com. 
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The Internal Revenue Code and tax 
regulations, and even the courts, have 
devoted an unusual amount of coverage 
to the deductibility of taxpayers’ legal 
fees. The appropriate tax treatment of 
legal fees can be a surprising mystery that 
we lawyers can help our clients solve by 
understanding the tax issues surrounding 
our legal fees and by appropriately docu-
menting the nature of our legal services 
in our client invoices.

Businesses currently can usually 
deduct their legal fees as ordinary and 
necessary business expenses. The main 
caveat to this rule is that certain legal 
expenses may need to be capitalized and 
written off over time by way of deprecia-
tion or amortization expense or recov-
ered as reduced gain (or increased loss) 
when the property to which they relate is 
later sold. Whether legal fees are deduct-
ible or capitalizable turns on the particu-
lar facts of each case.

The courts use the “origin of the 
claim” test focusing on the underlying 
transaction to determine the tax treat-

ment of legal fees. The pharmaceutical 
company in Mylan, Inc. v. Commissioner 
(April 2021) incurred legal expenses to 
prepare notice letters necessary to obtain 
FDA approval of its generic drugs and to 
defend related patent infringement suits. 
Mylan deducted all the legal expenses—
approximately $123 million over a 3-year 
period—on its tax returns. The IRS disal-
lowed the deductions on audit, claiming 
that the bulk should be capitalized, and 
handed the taxpayer tax bills totaling 
over $50 million. The Tax Court focused 
on how the legal expenses originated 
and bifurcated them into two tranches. 
Because the notices were a prerequisite 
to the FDA approval process and there-
fore part of the creation of an intangible 
asset, the court held the legal fees related 
to that process should be capitalized and 
amortized over 15 years. Because the pat-
ent infringement litigation arose out of 
the ordinary and necessary activities of 
the taxpayer’s generic drug business, the 
court held those legal-defense fees could 
be currently deducted. No doubt the law 
firm invoices were key proof supporting 
this breakdown of fees.

The business deduction for legal 
fees completely disappears in the case 
of a sexual harassment or sexual abuse 
settlement subject to a nondisclosure 
agreement. This disallowance added by 
the Tax Cuts and Jobs Act of 2017 is an 
outgrowth of the #MeToo movement. 
The presence of a nondisclosure agree-
ment in such a case prevents not only 
the defendant business from deducting 
its legal fees, but also nullifies its deduc-
tion for the entire settlement payment 
to the plaintiff.

Individual non-business taxpayers 
are much more limited in their ability to 
deduct legal fees. If the fees originate in a 
purely personal, as opposed to a business 
or income-producing transaction, they 
are non-deductible. The tax regulations 
list legal fees in the following contexts 
as examples of non-deductible personal 
expenses: divorce, will preparation, will 
contest, and criminal matters unrelated 
to business or employment.

An individual’s legal expenses origi-
nating in income-producing activities 
like investments or damage claims or for 
non-business tax advice are only deduct-
ible as miscellaneous itemized deductions, 
an entire category of individual expenses 
that the TCJA suspended for tax years 
2018–2025. These legal expenses have 
fallen into a black hole that sucks them 
out of the taxpayer’s return to vanish into 
the void of non-deductibility.

The Code provides statutory excep-
tions to this unfortunate tax treatment 
for employment and civil rights plaintiffs 
and certain whistleblowers by pulling 

their attorney fees out of the presently 
useless miscellaneous itemized deduc-
tion category and placing them safely 
“above-the-line” in the tax return so that 
those plaintiffs’ legal fees are deduct-
ible directly against their related taxable 
damages income. Not so for personal 
injury plaintiffs who are taxed on their 
punitive-damages award yet who cannot 
deduct their punitive-damage-related 
attorney fees paid over to their plaintiff 
lawyers. Those legal fees still fall into 
the miscellaneous itemized deduction 
black hole, putting those individuals in 
a tax-disadvantaged position. Legislation 
introduced in 2019 to fix this problem 
by allowing an above-the-line deduc-
tion for legal fees in all civil actions was 
shelved by the Ways and Means Com-
mittee. Another version of that legisla-
tive fix now being floated would add con-
sumer protection actions—but not all 
civil actions like the prior version of the 
bill—to the tax-favored group of deduct-
ible legal fees.

Lawyers can help their clients support 
the proper tax treatment of legal fees by 
providing the correct detailed breakdown of 
the fees in the law firm’s invoices. It is also 
important to understand and communicate 
which legal fees are not deductible at all, so 
that clients are not unpleasantly surprised 
to learn later at tax-return time that their 
expected tax deduction for legal expenses 
has mysteriously disappeared.� HN

Christine Robinson teaches the federal income tax courses at 
Baylor Law School. She can be reached at christine_robinson@
baylor.edu.

BY CHRISTINE ROBINSON

The Case of the Disappearing Legal Fees Deduction

Focus Probate, Trusts & Estates Law and Tax Law

Dallas Bar Association

Inaugural Dinner & Dance

Saturday, January 22, 2022

Westin Galleria Dallas Hotel

Tickets available online in December.

Krisi Kastl

Save the Date
2022 President Santa Brings a Suit

Donations Collected
Thursday, December 2, 9:00 a.m.-Noon 

at the Dallas Bar Association
2101 Ross Avenue

Benefits the Dallas Life Foundation

  Need Help? You’re Not Alone. 

More resources available online at www.dallasbar.org/content/peer-assistance-committee 

Texas Lawyers’ Assistance Program…………...(800) 343-8527 
Alcoholics Anonymous…………………………...(214) 887-6699 
Narcotics Anonymous…………………………….(972) 699-9306 
Al Anon…………………………………………..…..(214) 363-0461 
Mental Health Assoc…………………………….…(214) 828-4192 
Crisis Hotline………………………………………..1-800-SUICIDE 
Suicide Crisis Ctr SMU.…………………………...(214) 828-1000 
Metrocare Services………………………………...(214) 743-1200 



December  2021  Dal las  Bar  Assoc ia t ion  l   Headnotes   27

Back Row,  Left to Right: Bridget Davis, Paralegal; Daniel Bohmer, Attorney; Jennifer Haar, Administrator;  
Emily Brinkley, Legal Assistant; Shanna Nugent, Attorney; Brex Bradley, Paralegal; Front Row, Left to Right: 
Dana Palmer, CEO; Summer Palmer, Controller

from the

(214) 789-4735

Scan here 
to see our 
animated 
Christmas card.



28  Headnotes   l   Dal las  Bar  Assoc ia t ion  December  2021

Lawyers often suffer frustrations in their 
practices, but few are worse than a client’s 
negative review on a site like Google My 
Business, Yelp, or Avvo. In days past, a dis-
satisfied client might bad mouth the law-
yer to friends and family, but the negative 
review rarely traveled beyond his immedi-
ate circle. The internet and the dreaded 
“one star” rating have changed that.

Unfortunately, negative online reviews 
are almost bound to happen, and when they 
do, a negative review puts a lawyer into a 
precarious position. Unlike a plumber, who 
owes no duty to a customer who rates him 
as substandard, an attorney must operate 
within the bounds of the Texas Disciplin-
ary Rules of Professional Conduct. Thus, 
before responding, consider these steps:

Take a Deep Breath
Give it a day or two before you act. 

Responding in anger or frustration will 

likely quash any chance of resolving the 
author’s issues and will leave most readers 
with a bad taste in their mouths.

Who is Posting?
How and whether you respond may 

depend on the author’s relationship to you 
and your office. Determine if the author 
is a client, former client, potential client, 
adversary, opposing counsel, ex-employee, 
or someone who has misidentified you.

Invoke the Terms of Service
Become familiar with the terms of ser-

vice for the platform hosting the review. 
Generally, sites will not remove a negative 
review just because you claim it contains 
false facts. However, they will remove a 
review if it violates their terms of service.

Go Offline
If you have contact information for the 

reviewer, reach out to the author offline. 
Some people will never be satisfied no mat-
ter how they are treated or how successfully 
you manage their matter. Some, however, 
will agree to change or delete the review.

Decide Whether to Respond 
or Not to Respond

Ignoring a bad review will keep you out of 
the doghouse with the State Bar. But studies 
show that potential customers do not trust 
companies that fail to respond or take too 
long to respond to negative reviews. Offer-
ing a measured and thoughtful response can 
lessen the impact of a bad review and show 
that the firm cares about its clients.

In responding to reviews, the disciplinary 
rule most often implicated is Rule 1.05, which 
prohibits a lawyer from knowingly reveal-
ing confidential information of a client or a 
former client. Lawyers often feel hamstrung 
by the duty of confidentiality and unable 
to respond in a meaningful way to a review 
heavily embellished with false information.

ABA Formal Opinion 496 (2021), 
which recently considered this issue, sug-
gests this response: “Professional obliga-
tions do not allow me to respond as I wish.” 
Some would say that statement exhibits an 
undertone of anger and sarcasm.

Texas State Bar Ethics Opinion 662 
(2016) advocates a “proportionate and 
restrained” response, and endorses this 
statement offered by Pennsylvania Bar 
Association Formal Ethics Opinion 2014-
200 (2014): “A lawyer’s duty to keep cli-
ent confidences has few exceptions and in 
an abundance of caution I do not feel at 
liberty to respond in a point-by-point fash-
ion in this forum. Suffice it to say that I do 

not believe that the post presents a fair and 
accurate picture of the events.”

If you cannot identify the reviewer 
as a client or former client, this response 
might be useful: “We wish to provide only 
the best service to our clients and others. 
Please contact me by telephone so that we 
can discuss your concerns.”

Besides confidentiality, keep in mind 
these two caveats. First, any response 
could awaken a sleeping giant and encour-
age further unpleasant discourse. Second, 
depending on the platform, your response 
may push the negative review to the top of 
the column when otherwise it might have 
sunk so low most readers would never see 
it. For this reason, some attorneys prefer to 
bury the bad review under a flood of posi-
tive reviews. According to Texas State Bar 
Ethics Opinion 685 (2020), the Disciplin-
ary Rules allow an attorney to solicit com-
ments from clients as long as the attorney 
does not encourage statements that are 
false, misleading, or unfounded.

A Teachable Moment
Regardless of how you respond online, 

a negative review is a learning opportunity. 
Because the reviewer felt strongly enough 
to air a grievance in a public forum, you 
may discover that some process in your 
practice is not serving your clients. Do you 
return phone calls in a timely manner? Are 
you managing your clients’ expectations? 
Are you properly preparing yourself and 
your clients for contentious hearings? Does 
your staff need retraining? Or, do you need 
better screening of potential clients?� HN

Carron E. Nicks is an attorney and writer. You can reach her at 
carron@thelegalwriter.com.
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Two Must-Have Bench Books.

www.TexasLawyerBooks.com

Call 800-756-8993 or shop online 
to order your county’s Bench Book today!

The Dallas-Fort Worth Lexus Dealers

Ticket to Drive Raffle
Winner receives a 2022 Lexus NX 300*

Raffle tickets are $100 each - or 6 tickets for $500.
Proceeds benefit the Dallas Volunteer Attorney Program, 
which provides legal services to the less fortunate in our

community. No more than 1,500 tickets will be sold.

Runner-up receives: A choice of Belize All-Inclusive Trip, 
 Tennessee Whiskey Adventure, or a Broadway in Chicago Trip.

*Picture shown is not exact winning vehicle

Purchase raffle tickets online at
www.dallasbar.org/dvapraffle

Drawing will be held at the 
DBA Inaugural celebration on January 22, 2022

The winner need not be present to win.
The winner is responsible for all taxes, title and licensing.

Prize is non-transferable. No cash option is available.

End-of-Year Ethics Roundup
December 8, noon via Zoom | Ethics 1.00

Speakers:
Prof. Fred Moss, SMU Dedman School of Law

Steve Kennedy, Kennedy Law, P.C.
Anastasia Triantafillis, Walters, Balido & Crain, LLP
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A guardianship is a court-sanctioned 
infringement of an incapacitated person’s 
right to control her own property, liberty, and 
life, to promote and protect the individual’s 
well-being. It is a double-edged sword—the 
guardian has the potential to protect the 
incapacitated person (ward) who lacks that 
power, yet also has the potential to neglect, 
abuse, and exploit the ward. Thus, it is 
imperative that those who are appointed as 
guardians will promote and protect the well-
being of the incapacitated elderly and the 
disabled.

Any person has the right to commence 
or contest a guardianship proceeding or con-
test the appointment of a person as guardian. 
A guardian owes fiduciary duties to the ward, 
requiring the fiduciary to place the ward’s 
interests above those of the guardian. As a 
result, a person with an interest adverse to a 
proposed ward (PW) lacks standing to par-
ticipate in the guardianship proceeding. 

An interest is adverse to a PW when that 
interest adversely affects the PW’s welfare 
or well-being. Texas courts have found that 
a person suing a PW or owing the PW an 
outstanding debt has an interest adverse to 
the PW. A person also has an adverse inter-
est if that person would benefit or inherit 
from another’s claim(s) brought against the 
PW; asserts claims against the PW on behalf 
of that person’s minor children; or has com-
ingled opposing interests (e.g., hires counsel 
who represent other parties suing the PW).

Courts have also found adverse interests 
when a potential guardian adopts a hostile 
position to the PW. For example, a person 
adopts a hostile position to the PW by plead-
ing that the PW breached fiduciary duties 
or that the PW committed a crime or fraud 

resulting in a loss to that person.
An adverse interest exists when a person 

wears multiple fiduciary hats (e.g., trustee 
of a trust, partner of a partnership, power of 
attorney for another individual, etc.) and 
owes fiduciary duties to other entities and 
their beneficiaries. If that person became the 
PW’s guardian, that person would be obli-
gated to place the ward’s interest above other 
fiduciary roles.

Not only are certain individuals pre-
vented from participating in a guardianship 
proceeding, but attorneys may also be pre-
vented from participating in the proceeding 
and subjected to even harsher consequences.

Guardianship proceedings generate 
grave ethical issues for attorneys. For exam-
ple, the Texas Disciplinary Rules of Profes-
sional Conduct forbid a lawyer from taking 
on a representation that is adverse to a cur-
rent or former client in a substantially related 
matter.

A lawyer’s representation of one client 
is adverse to another client if the lawyer’s 
ability to faithfully and loyally represent his 
other client is compromised. An appearance 
of impropriety exists when an attorney vio-
lates the conflict-of-interest rules, requiring 
the trial court to disqualify counsel.

To establish the need for disqualification, 
a movant must show that representation of 
the former or current client is substantially 
related to the matters in the guardianship 
proceeding and that the guardianship pro-
ceeding is adverse to the former or current 
client. The similarity must create a genuine 
threat that the attorney will reveal the PW’s 
confidences to the new client.

To show that a guardianship proceeding 
is adverse, one must prove the applicant’s 
interests are adverse to the PW’s objectives 
or interests as the PW would have defined 

them when the PW had capacity. Absent 
evidence of how the PW would have defined 
her interests, adversity exists when the appli-
cant’s interests would not promote and pro-
tect the PW’s well-being.

This analysis is often made when an 
estate planner represents a client applying 
for guardianship of a former client. Although 
estate planning and guardianship proceed-
ings are similar in that they are both end-of-
life matters, a guardianship proceeding is not 
always adverse to the former client.

When an attorney previously prepared 
the PW’s estate planning documents, and an 
applicant was appointed to serve in fiduciary 
roles for the PW, any confidences shared 
with the attorney relating to the estate plan 
and possible future incapacity would neces-
sarily be reflected in the documents, evidenc-
ing how the PW defined her interests when 
able to do so. If the former client appointed 

someone other than the applicant named in 
the estate planning documents, the attorney 
would be disqualified.

If the attorney continues representa-
tion of an adverse party, depending on the 
severity of the facts and circumstances, the 
attorney may be denied compensation and 
ordered to return some or all of the compen-
sation already paid. The attorney may also be 
subject to disciplinary action, disgorgement 
of improper gains and profits, or sued for 
breach of fiduciary duty by his client, includ-
ing for exemplary damages.

Investigating the circumstances prior to 
representing a party in a guardianship pro-
ceeding is critical. The effects of failing to 
preemptively consider these issues can snow-
ball quickly.� HN

Heather R. Bell is the Founder and Managing Member of Bell Probate 
Law, PLLC. She can be reached at heather@dfwprobatelaw.com.

BY HEATHER R. BELL

The Snowball Effect of Adverse Interests

Focus Probate, Trusts & Estates Law and Tax Law

Guarding What Matters Most.

12720 Hillcrest Road, Suite 1045  •  Dallas, Texas 75230

972-366-5512  •  heather@dfwprobatelaw.com

dfwprobatelaw.com  

J U V E N I L E

D E L I N Q U E N C Y

C O N F E R E N C E

 D E C E M B E R  9 ,  9 : 0 0  A . M - 4 : 3 0  P . M .

 V I A  Z O O M  |  M C L E  6 . 0 0 ,  E T H I C S  2 . 0 0

Child Welfare & Juvenile Justice Committee presents:

 Register at dallasbar.org.
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Every pragmatic legal professional 
expects that some percentage of their 
billed services won’t be paid. But even 
small fluctuations in a law firm’s collec-
tion rate can have a huge impact on its 
bottom line. So how can you improve 
your collection rate and minimize out-
standing receivables?

Below are tips to help your firm 
develop a strategy to tackle your aged 
accounts receivable.

Interview Carefully and 
Thoroughly

Conducting a potential new client 
consultation is an art, but there are some 

easy concepts you can implement to help 
you avoid pitfalls down the road. The 
goal of the consultation (other than your 
retainment) should be to assess the client’s 
situation and give reasonable legal advice.

You should utilize the following steps:
•	Determine whether the client’s 

needs and expectations can even be 
realistically satisfied.

•	If so, give the client a roadmap of 
what the most important next steps 
will be and the issues that may arise 
therefrom.

•	Ensure the client understands the 
cost and the law firm’s expectation 
of payment, discussing frankly how 
the client plans to pay and whether 
the client can afford the firm’s ser-
vices. This should also be explicitly 
addressed in your fee agreement.

•	Exercise your own judgment as to 
whether this client is credible and 
a good risk. This is easier said than 
done and will mostly come with 
experience, but if the client’s story 
doesn’t make sense, or if you would be 
the client’s fifth attorney, alarm bells 
should be ringing. Trust your gut.

Bottom line: When the consultation 
ends and the client decides to retain you, 
both attorney and client should be com-
fortable and confident in the integrity of 
the other party.

Be Timely with Your Billing
First, try to bill clients around the 

same day every month. Even better, aim 
to have your clients receive their monthly 
statement about three to four days after 
the first of the month. Sending invoices 
around this time increases the chances 
that the client has recently received a 
paycheck and therefore has funds avail-
able.

Clients typically appreciate what 
you just did for them—not what you did 
months ago. What’s more, you want to 
catch them at a time where they appre-
ciate you and the work you are doing on 
their case. 

Clients routinely complain that all 
too often they receive bills 90 days or 
more after the work is done. By then, the 
client doesn’t remember what you did 
three months ago and will be less willing 
to pay you. If the work is fresh on their 
mind, you’ll find a client more willing to 
pay their invoice.

Send Descriptive, Easy-to-
Understand Invoices

Provide a clearly written, detailed 
invoice. You don’t have to outline 

your time to the minute, but use sepa-
rate line items for the larger tasks and 
include a brief summary of the work 
you did.

As much as possible, avoid legal jar-
gon. Your objective is to give the cli-
ent visibility into what you’re doing 
for them. If you use too much tech-
nical language, your client may end 
up with even more questions. Also, 
don’t nickel and dime your client by 
billing for things like office supplies. 
This kind of billing only makes clients 
angry, offended, and more likely not to 
provide timely payment.

Utilize Scheduled Payments
For clients who might have trou-

ble paying your bill or for those who 
are habitually late and/or forgetful, 
one option is to offer them a recur-
ring monthly payment plan. This is a 
great way to help them out financially 
and save you time and effort, all while 
ensuring you maintain a consistent, 
predictable cash flow in your practice.

To make things even easier on you 
and your firm, have clients sign pay-
ment authorization forms during their 
intake paperwork and set them up on 
a payment plan as part of your initial 
meetings and onboarding. That way, 
your clients’ payments can run auto-
matically without any action needed 
from you or them. 

Remember: the longer a bill sits 
unpaid, the less likely it is that it will 
ever get paid. Therefore, it is impera-
tive that you have a strategy to keep 
aged accounts receivable at a mini-
mum, lest they remain outstanding 
indefinitely.� HN

Jordan Turk is a practicing attorney and the Law Practice Advisor 
at LawPay. She can be reached at jturk@lawpay.com.

BY JORDAN TURK

Four Ways Lawyers Can Minimize Outstanding Receivables

View all of the Living Legends programs on the 
DBA YouTube channel at https://bit.ly/3a6QGoy

DBA MEMBER 
BENEFIT

Book a personal or professional event by 
December 31, 2021 and the rental fee will be waived.

Event must be held by December 31, 2022.

FREE Room Rental in 2021 & 2022

Contact Dawn Finley to book your event today. 
214-220-7472 or dfinley@dallasbar.org

Rental fee waived for current DBA Members and their firms.  Membership will be verified 

by the Dallas Bar Association. Events must be booked by 12/31/21 and held by 12/31/22.

A Mentoring Partnership Between the
Dallas Association of Young Lawyers

and the Dallas Bar Association
Transition to Law Practice Program

The DAYL and the DBA are excited to launch STEER, 
a hybrid mentorship program that will focus on 

cultivating relationships and providing substantive 
and practical legal advice, through programming 

and mentoring groups, throughout 2022.

Young lawyers (1-3 years) and recent
graduates are encouraged to apply

Program participants are matched based on
practice area, practice goals, and other criteria

Mentors and mentees will meet in large and
small groups several times throughout the year

Apply at www.DAYL.com/mentoring



December  2021  Dal las  Bar  Assoc ia t ion  l   Headnotes   31

Multiple-party financial accounts are 
described in the Texas Estates Code. The 
POD (payable on death), TOD (trans-
fer on death), and ROS (right of survi-
vor) accounts all have beneficiary des-
ignations, and the named beneficiary 
can claim the account proceeds merely 
by producing valid proof of a decedent’s 
death. Therefore, just like life-insurance 
policies which have a named beneficiary, 
these accounts are not part of a decedent’s 
estate and are not subject to probate. 
Instead, such accounts belong immedi-
ately to the designated beneficiary upon 
decedent’s death and are not part of an 
estate administration.

These multiple-party accounts are 
governed by the financial institution’s 
written “signature card,” which is com-
pleted when the account is established. 
Regardless of how an account is “styled,” 
just titling it “John Doe and David Smith” 
does not create a valid payable upon death 
account. Instead, a POD, TOD, or ROS 
account must have a signature card exe-

cuted by the account holder specifically 
selecting the type of account and desig-
nating a beneficiary. The Texas Estates 
Code requires these accounts to have 
provisions which are substantially similar 
and comply with the statutorily proposed 
form for financial institutions. Before the 
1993 statutory enactment, there was no 
uniform signature card or account agree-
ment governing such financial accounts.

The signature card is an essen-
tial document, and the Texas Supreme 
Court held in 1990 in Stauffer v. Hen-
derson that extrinsic evidence that would 
contradict the executed signature card 
was inadmissible. The account holder’s 
“intent” does not control, and even the 
monthly account statements are second-
ary to the executed signature card. Every 
account signature card should be carefully 
reviewed to ensure funds are transferred 
to the chosen beneficiary at death.

If the account does not fully com-
ply with the statute, then the funds are 
payable to the account holder’s estate 
at death, to be distributed under a writ-
ten will or under the rules of intestacy. 

The obvious corollary is that if your cli-
ent wants his or her assets distributed 
according to an estate plan in a written 
will, then these beneficiary-type accounts 
should not be used.

If there is litigation over an estate, it is 
imperative to obtain the executed account 
agreements and signature cards from each 
financial institution because such docu-
ments may change the economic makeup 
of an estate. In some cases, the account 
designations can be challenged as techni-
cally insufficient or noncompliant with 
the statute, and if successful, then the 
account belongs to the decedent’s heirs 
and not the purported named beneficiary.

A notable twist with multiple-party 
accounts is that the funds received by 
the named beneficiary are still subject to 

creditor claims. Such accounts, if needed, 
can be used to discharge debts, taxes, 
and estate expenses, including the statu-
tory allowances to a surviving spouse and 
minor children and liens on the account 
by secured creditors. Locating any mul-
tiple-party accounts and their values is 
key in administering an estate or seeking 
relief for creditors.

Multiple-party accounts can be a great 
tool for estate planning. They are efficient 
methods to transfer a decedent’s funds 
after death to a named beneficiary. Just 
be sure to check your clients’ accounts to 
ensure the accounts are set up as the cli-
ents wish!� HN

Kelly C. Walker is an attorney at Staubus & Randall, LLP. She can 
be reached at kcw@srllp.com.

BY KELLY C. WALKER

The “Alphabet Accounts”: Who Owns What?

Focus Probate, Trusts & Estates Law and Tax Law

Classified
Ads

Available
Online

Office Space, Position Wanted,
Positions Available, Services

Contact Judi Smalling
jsmalling@dallasbar.org

214-220-7452

Dallas Bar Association

Outstanding Court Staff

Awards

FRIDAY, DECEMBER 10, NOON, ARTS DISTRICT MANSION

RSVP AT DALLASBAR.ORG

Outstanding Court of Appeals Staff: 

Justice Lana Myers, Fifth District Court of Appeals

Outstanding County Court at Law Staff:

Hon. Juan Renteria, County Court at Law No. 5

Outstanding County Criminal Court Staff: 

Hon. Pamela Luther, County Court of

Criminal Appeals No. 2

Outstanding Civil District Court Staff:

Hon. Dale B. Tillery, 134th Civil District Court

Outstanding Criminal District Court Staff:

Hon. Nancy Kennedy, Criminal District Court No. 2

Outstanding Family Court Staff:

Hon. Mary Brown, 301st District Court

Outstanding Probate Court Staff:

Hon. Brenda Hull Thompson, Probate Court No. 1

 

Welcome To Our World
Staubus & Randall, L.L.P. is a Texas estate litigation firm.
The attorneys at Staubus & Randall, L.L.P. are experienced trial lawyers. Our attorneys 
are some of the most active Probate, Trust and Guardianship litigators in probate 
courts across Texas. We offer big firm benefits in a boutique atmosphere.

8401 N Central Expressway  
Suite 210, Dallas, TX 75225

214-691-3411
www.srllp.com

WILL CONTESTS    |    TRUST LITIGATION    |   GUARDIANSHIPS   |    FIDUCIARY LITIGATION

Julie Blankenship / Diane Walker / Joseph Legere / P. Keith Staubus / Sadie Randall / Kelly Walker / Ryan Randall

Decades of specialized knowledge and experience in Estate Litigation
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