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Does Steve Bannon face mandatory jail time for flouting a subpoena 
issued by the U.S. House committee investigating the Jan. 6, 2021, riot at 
the U.S. Capitol? 
 
Although the contempt charge of which he was convicted is a 
misdemeanor, it is punishable, under the statute, by a fine and 
imprisonment "for not less than one month nor more than twelve 
months."[1] Must the former Trump adviser therefore serve at least one 
month in jail? 
 
In its sentencing memorandum to U.S. District Judge Carl Nichols, the 
government argues that, under the plain terms of the contempt statute, the U.S. District 

Court for the District of Columbia must sentence Bannon to at least one month in prison. Its 
position is supported by U.S. v. Bloch, a 2011 decision in which another D.C. judge, U.S. 
Magistrate Judge Deborah Robinson, held that probation is not an option. 
 
The district court reasoned that 

Congress expressly provided for a mandatory minimum sentence of one month, 

evidencing its intention to do so; that the language by which it did so is 
unambiguous; and that no authority permits the court to disregard the provision, or 
to interpret it other than in accordance with its plain meaning.[2] 

 
The defense does not challenge the 2011 decision but argues that, nonetheless, a sentence 
of probation should be available under general principles of criminal law. 

 
However, the 2011 decision is flawed because it focused only on the contempt statute itself, 
and failed to consider the separate statute that governs the imposition of probation in 
federal criminal cases. 
 
An analysis of this latter statute, and of the Sentencing Guidelines system, shows that 
probation is an option in Bannon's case. 

 
Statutory Minimum Sentences 
 
Misdemeanor convictions seldom result in jail sentences, especially for first offenders like 
Bannon. Only 25.5% of federal defendants convicted of a misdemeanor in 2019 received a 
sentence of imprisonment.[3] Nonetheless, Congress can mandate a term of imprisonment 
for particular offenses, including misdemeanors, if it chooses to do so. 
 
Statutory minimum terms of imprisonment are unusual. A 2019 Heritage Foundation study 
found 1,510 statutes in the U.S. Code that create at least one crime, and estimated that 
these provisions create a total of 5,199 distinct offenses.[4] 
 
Out of these, the U.S. Sentencing Commission has compiled a list of 194 federal statutes 
that specify minimum terms of imprisonment.[5] Only a handful of these provisions involve 
misdemeanors. 
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But sentencing for criminal offenses is not controlled solely by these statutes that create 
offenses and specify their penalties. Congress also has enacted other, more general statutes 
that govern sentencing in criminal cases. 
 
For example, one statute establishes monetary fines that are generally applicable for 
different levels of offenses, and provides that the applicable maximum for any offense shall 
be either the amount it specifies or the amount specified in the law setting forth the offense 
— whichever is greater.[6] 
 
It is undisputed that this provision makes the maximum fine in Bannon's case $100,000 for 

each count rather than the $1,000 specified in the contempt statute. 
 
Congress also enacted another statute to make probation an available sentencing option in 
many criminal cases. Indeed, this provision has a history going back 100 years. 
 
Probation 
 
The Federal Probation Act, passed in 1925, authorized federal courts to suspend the 
imposition or execution of sentence for "any offense not punishable by death or life 
imprisonment," and, instead, to impose a period of probation.[7] 
 
In 1987, the U.S. Supreme Court held in Rodriguez v. U.S. that this act applied even to 
statutes requiring minimum sentences, and enabled courts to suspend those sentences.[8] 
 
Thus, for the approximately 60 years that this provision remained in effect, federal courts 
had discretion to impose probation in any case that was not punishable by death or life 
imprisonment. A court could have suspended any sentence of imprisonment on Bannon and 
placed him on probation instead. 
 
In 1984, this regime of probation was modified by the Comprehensive Crime Control 

Act, which instituted the federal Sentencing Guidelines. The CCCA repealed the 1925 act 
and replaced it with a new provision that is similar but more restrictive. 
 
It precludes probation for any offense with a penalty of 25 years or more, as well as those 
carrying a penalty of death or life imprisonment. It also bars probation for any offense "for 
which probation has been expressly precluded."[9] 
 
Further, the current provision treats probation as a type of sentence by itself, rather than an 
alternative to a sentence of imprisonment that is suspended.[10] Thus, it eliminates the 
authority of federal courts to suspend a sentence of imprisonment. The U.S. Court of 
Appeals for the District of Columbia Circuit held in 1991 in U.S. v. Mastropierro that under 
the Sentencing Guidelines regime, "suspended sentences are no longer permitted."[11] 
 

In making these changes, however, Congress did not intend to eliminate probation in all 
cases involving statutory minimum sentences. The legislative history shows that the drafters 
were "generally opposed to statutory minimum sentences"[12] because "their inflexibility 
occasionally results in too harsh an application of the law and often results in detrimental 
circumvention of the laws."[13] 
 
Instead, Congress 

believe[d] that for most offenses the Sentencing Guidelines [would] be better able to 
specify the circumstances under which an offender should be sentenced to a term of 
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imprisonment and those under which he should be sentenced to a term of 
probation.[14] 

 
Thus, as the U.S. Court of Appeals for the Ninth Circuit articulated in 1990 in U.S. v. 
Belgard, "Congress gave the [Sentencing] Commission wide latitude in setting Guidelines for 
granting or denying probation in all but certain felony cases."[15] 
 
The only directive that Congress gave the Sentencing Commission with respect to making 
probation available was that the Commission 

shall insure that the guidelines reflect the appropriateness of imposing a sentence 
other than imprisonment in cases in which the defendant is a first offender who has 
not been convicted of a crime of violence or an otherwise serious offense.[16] 

 
Congress believed that probation or some other alternative to imprisonment was 
appropriate for these first offenders. 
 

The Sentencing Commission significantly restricted the availability of probation within the 
statutory limitations imposed by Congress. It made probation an option only for defendants 
whose offenses and criminal history place them in the least serious offense levels.[17] 
 
After the Supreme Court ruled in 2005 in U.S. v. Booker that the Sentencing Guidelines 
were no longer mandatory,[18] the argument was made that federal courts can impose 

probation in any case where the probation statute would permit it, even if the guidelines do 
not. 
 
But in U.S. v. Mueller, the Ninth Circuit in 2006 rejected this argument "[b]ecause such an 
accidental byproduct of [the court's decision in] Booker would contradict clearly manifested 
congressional intent."[19] 
 
Bannon's Case 
 
The issue in Bannon's case is whether, by specifying a statutory minimum sentence of 
imprisonment for contempt, Congress has expressly precluded probation. What exactly does 
this limitation mean? 
 
The Supreme Court has pointed to the CCCA itself for examples of situations in which 

Congress has expressly precluded probation.[20] That legislation created several offenses 
with minimum sentences of imprisonment. 
 
In addition, each of these provisions explicitly provides that a court shall not place the 
defendant on probation or that probation shall not be granted. 
 
Accordingly, the fact that a federal criminal statute specifies a minimum term of 
imprisonment is not sufficient by itself to preclude a sentence of probation. Unless the 
statute also explicitly bars a sentence of probation, the Sentencing Guidelines determine 
whether probation is an available sentence. 
 
Because the contempt statute does not expressly preclude a sentence of probation, it is a 
potential option for defendants convicted of contempt of Congress. 

 
In Bannon's case, probation is plainly available under the Sentencing Guidelines because the 
misdemeanor nature of the offense and Bannon's lack of a criminal record place him 



squarely in Zone A, which covers the least serious offenses.[21] 
 
In sum, Bannon should be eligible for probation. The court can impose a sentence of 
imprisonment if it chooses to do so, but its hands are not tied. 
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