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—Mployee ?el.ations
New OSHA Rule for Injury and lliness

Reporting Affects Up to 52,000
Employers

By Gina A. Fonte and Matthew A. Caplan

In this article, the authors address the key components of a new
Occupational Safety and Health Administration recordkeeping
requirement.

Occupational Safety and Health Administration (OSHA) recordkeeping
requirements, codified at 29 C.ER. Part 1904, mandate that covered
employers record certain work-related injuries and illnesses sustained
by employees on their OSHA 300 Log. OSHA regulations also require
that employers report on their Form 301 certain information, including:
(1) work-related in-patient hospitalization, amputation or loss of an eye
within 24 hours, and (2) all work-related fatalities within eight hours.

Effective January 1, 2024, OSHA issued a new rule requiring establish-
ments with 100 or more employees in designated industries with high
injury and illness rates to electronically submit the foregoing informa-
tion to OSHA once a year through the agency’s new Injury Tracking
Application (ITA). OSHA will use the data to analyze occupational inju-
ries, illness and hazardous conditions in workplaces and will also make
the information available for public access. The revised rule is expected
to impact more than 52,000 employers.

OSHA has taken steps to minimize the collection of personally
identifiable information (PII) and safeguard sensitive information, and
employers should follow certain steps to protect PII during the electronic
submission process.

The authors, attorneys with Holland & Knight LLP, may be contacted at
gina.fonte@hklaw.com and matthew.caplan@hklaw.com, respectively.
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COMMON QUESTIONS AND RECOMMENDED STEPS FOR
EMPLOYERS

Who Is Required to Submit Information from the Form
300 Log and Form 301 Incident Report Under the New
Regulation?

Establishments with 100 or more employees in high-hazard industries
are required to submit case-specific information from their OSHA Form
300 Log and Form 301 Incident Report once a year. According to the new
rule, establishments located in states that are covered federally by OSHA
can determine if they are required to submit through OSHA’s ITA cover-
age application website.! Establishments covered by a state plan should
directly contact their respective plan.

For implementing the new rule, OSHA added Appendix B, which des-
ignates the industries required to submit data for Forms 300 and 301.
The determination as to whether an employer must electronically submit
recordkeeping data to OSHA is based on the number of employees and
industry classification at an establishment, rather than the firm as a whole.

Establishments that meet any of the following criteria during the pre-
vious calendar year, however, do not need to electronically submit their
information to OSHA under the new rule:

* The establishment’s peak employment during the previous cal-
endar year was 19 or fewer employees, regardless of the estab-
lishment’s industry;

* The establishment’s industry is listed on Appendix A to Subpart
B of OSHA’s recordkeeping regulation, regardless of the num-
ber of employees working at the establishment; and

* The establishment had a peak employment between 20 and 249
employees during the previous calendar year and the establish-
ment’s industry is not on Appendix A to Subpart E of OSHA’s
recordkeeping regulation.

How Does the New Rule Affect Employers Who Must Already
Submit Information to OSHA Annually on Their Form 300A?

Establishments with 20 to 249 employees in certain industries will
continue to be required to electronically submit information from their
OSHA Form 300A annual summary to OSHA once a year.

All establishments with 250 or more employees that are required to
keep records under OSHA’s injury and illness recordkeeping regulation
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will also continue to be required to electronically submit information from
their Form 300A to OSHA once a year. As part of the new rule, OSHA
updated the North American Industry Classification System (NAICS)
codes used in Appendix A, which designates the industries required to
submit their Form 300A data.

How Does an Establishment Electronically Submit the
Information?

Establishments must use OSHA’s new ITA website to submit data
from their OSHA Form 300A Annual Summary, OSHA Form 300 Log and
OSHA Form 301 Incident Report. Establishments can submit the data in
any of the following three ways:

*  Use the ITA webform to manually enter the establishment’s data;
e  Upload a CSV file to the ITA; and

* Use an application programming interface (APD feed to trans-
mit the data electronically.

When Must an Establishment Make Electronic
Submissions Under the New Rule?

Establishments are required to make annual data submissions. The ITA
began accepting submissions of 2023 injury and illness data on January
2, 2024. Establishments must submit the form by March 2 of the calendar
year following the year covered by the forms. For example, by March
2024, an establishment must have submitted information contained in the
forms covering calendar year 2023. If the submission due date of March
2 has passed, establishments that meet the reporting requirements and
failed to do so must still submit the required recordkeeping data through
the ITA and can do so until December 31.

What Information Must Be Provided?

When making electronic submissions to OSHA, establishments must
include their company name. OSHA will then post certain data submitted
by establishments on a public website. Establishments are also required
to submit through the ITA information about an injured employee — such
as job title, date hired and gender — that, in some limited circumstances,
could be used to identify individual employees in conjunction with other
data. However, an establishment must not submit non-mandatory infor-
mation if it could reasonably be used to identify employees directly.
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What Steps Must an Establishment Follow with Respect to
Protecting an Employee’s PII?

Establishments must ensure that they do not submit PII in their elec-
tronic submissions to OSHA. PII includes any information that could rea-
sonably be expected to identify employees directly, such as by their name,
address, Social Security number or other identifying number or code, tele-
phone number, healthcare provider information, family member informa-
tion or email address. PII also includes information that could indirectly
identify an employee, such as gender, race, ethnicity or occupation.

Establishments should also review Form 300 Log and Form 301
Incident Reports and remove unnecessary PII from the narrative fields
before submitting them to the ITA. For privacy concern cases as defined
by 29 C.ER. Part 1904.29(b)(7), establishments should enter “privacy con-
cern case” on the Form 300 Log instead of the employee’s name and
keep a separate, confidential list of case numbers and employee names
for privacy concern cases so the establishment can update the cases and
provide the information to the government upon request.

However, establishments must still submit an injured or ill employee’s
date of birth through the ITA website. To protect this PII, the ITA will
automatically convert the date of birth information to an employee’s age.

How Will OSHA Protect the Identity of the Injured or 111
Workers Whose Data Is Submitted?

OSHA will protect worker privacy by taking several steps with respect
to data submitted through the ITA website, including by:

* Not collecting worker names or addresses;

* Reminding employers not to submit information that could
directly identify workers;

* Automatically converting all birthdates to age upon submission
through the ITA and discarding the birthdate data;

* Not making publicly available any data concerning an employ-
ee’s age, gender, date hired and whether the worker was treated
in the emergency room and/or hospitalized overnight as an
inpatient; and

* Using automated information technology and some manual
review to detect and remove remaining information that could
reasonably be expected to identify an individual directly.

Vol. 50, No. 1, Summer 2024 4 Employee Relations Law Journal



New OSHA Rule for Injury and lliness Reporting

What Challenges Could the New Rule’s Required Electronic
Submission of Data Pose to Employers?

There could be additional administrative burdens and related costs to
an establishment in having to comply with the rule’s deadlines, creating
an account on OSHA'’s website, inputting information in a manner that is
compliant with the rule’s PII proscriptions and navigating changes that
may have to be made when changing account holders — both as to train-
ing and accessing the electronic reporting portal.

Additionally, increased regulation and requirements imposed on
establishments and their business operations bring greater potential for
liability by way of OSHA citations and fines should an establishment fail
to comply with the new rule or make the necessary submissions. The
rule could also expose establishments to errors in data uploading.

What Effect Might the Publicizing of Data on OSHA’s
Website Have for an Employer?

OSHA'’s publicizing an employer’s injury information may have posi-
tive and negative consequences.

First, injury information will become more accessible to employees,
workers and third parties seeking to evaluate a company’s safety record.

Second, this additional information may affect an employer’s reputa-
tion. For example, the information may positively affect an employer if
it has a strong record of safety, or it may negatively impact it if it shows
high occurrences of injury and safety incidents.

Third, the published information will provide overall greater transpar-
ency and access to safety and injury information and data.

NEXT STEPS

Employers should determine whether the new rule applies to them
and review their current policies that address recordkeeping and report-
ing to OSHA. Employers who will be subject to the new rule must take
steps to set up their electronic reporting accounts and become familiar
with the system to avoid delays and errors.

NOTE

1. https://www.osha.gov/itareportapp.

Employee Relations Law Journal 5 Vol. 50, No. 1, Summer 2024


https://www.osha.gov/itareportapp

Copyright © 2024 CCH Incorporated. All Rights Reserved. Reprinted
from Employee Relations Law Journal, Summer 2024, Volume 50,
Number 1, pages 14-18, with permission from Wolters Kluwer,

New York, NY, 1-800-638-8437, www.WoltersKluwerLR.com

&, Wolters Kluwer




