Fla. Bill May Curb Suits Over Late-Night Collections Emails
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On April 29, the Florida Legislature unanimously approved S.B. 232
to update and clarify the Florida Consumer Collection Practices Act,
or FCCPA, by removing email communications from the list of
prohibited practices.

The Legislature added the following language to the Florida Statutes, ~ g
Section 552.72(17): "this subsection does not apply to an e-mail
communication that is sent to an e-mail address and that otherwise
complies with this section."
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In its preamble statement in S.B. 232, the Legislature stated that
Section 559.72(17) "was adopted before e-mail communication
became commonly used and that the only specific communication
explicitly contemplated in Subsection 17 was telephone calls."

The Legislature also added that email communications sent and
received after 9 p.m. and before 8 a.m. are "less invasive and less
disruptive than telephone calls."

The bill was signed by Florida Gov. Ron DeSantis on May 16, and the
law became effective as of that day. The amended statute should
result in a significant reduction in lawsuits aimed at creditors and
debt collectors who use email communications to collect outstanding
balances from consumers.

Numerous Lawsuits Alleging Emails Violated FCCPA

The passage of S.B. 232 comes in response to an increasing number
of individual and class actions filed in the last two years, asserting
claims under the FCCPA limited to the sending of emails seeking to
collect a debt or other payment during the so-called prohibited, quiet
or after hours between 9 p.m. and 8 a.m. in the debtor's time zone. Sydney Alexander
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As payment systems have become increasingly automated, and email communications have
proliferated, these lawsuits affected many companies operating in Florida that may simply
send payment reminders or service-related communications to their own customers after
hours — sometimes at a time unilaterally determined by their computer systems.

Since the language of the FCCPA broadly defines communications, plaintiffs attorneys
argued that these overnight emails seeking payment or providing upcoming payment
reminders violated the FCCPA.

Since last year, there has been a wave of class actions and arbitrations filed throughout the
state of Florida by numerous consumer plaintiffs attorneys, targeting both third-party
collection companies and large companies that provide consumer services. The proliferation
of these types of consumer claims have largely been viewed by businesses as a targeted
effort to extract large-sum settlements.



Effects on Collectors and Their Counsel

The amendment to the FCCPA is a significant development for debt collectors and their legal
counsel.

By explicitly excluding email communications from the prohibited practices, the Legislature
has provided much-needed clarity and relief to businesses and collectors who rely heavily
on email to communicate with debtors. This change acknowledges the evolving nature of
communication and the increasing reliance on digital methods over traditional phone calls.

For collectors, this amendment means they can continue to use automated systems to send
payment reminders and other service or debt-related communications by email without the
fear of violating the FCCPA. This is particularly important for large-scale operations where
manual oversight of every communication is impractical. The ability to use email without
restriction during the previously prohibited hours can lead to more efficient and timely debt
collection processes.

Legal counsel representing collectors will also benefit from this amendment. The clarification
reduces the risk of litigation based on the timing of email communications, allowing
attorneys to focus on more substantive issues rather than procedural technicalities. This
change can lead to a reduction in the number of frivolous lawsuits, saving time and
resources for both collectors and their legal teams.

Analysis of the Effect on Ongoing Litigation

Once it goes into effect, the amendment to the FCCPA will have immediate implications for
ongoing litigation. Cases that are currently based on the argument that email
communications sent during prohibited hours violate the FCCPA will likely see a shift in
focus.

Plaintiffs attorneys may need to reassess their strategies and potentially withdraw or amend
their complaints to align with the new legal landscape. For ongoing cases, defendants can
use the amendment as a strong defense, arguing that the Legislature's clarification
retroactively applies to their actions.

Although retroactivity is not explicitly stated in S.B. 232, the Legislature made clear in the
preamble portion of the bill to note that the original intent of the FCCPA's prohibited hours
subsection was limited to telephone calls. This argument could lead to the dismissal of many
cases that hinge solely on the timing of email communications. However, it is important to
note that this defense may not apply to all cases, particularly those where other alleged
violations of the FCCPA are involved.

Obviously, the amendment does not apply to claims under the federal Fair Debt Collection
Practices Act, which has its own quiet hours provision. Yet, many plaintiffs limit their
collection-related claims to the FCCPA to both avoid possible removal to federal court under
federal question jurisdiction available to defendants facing an FDCPA claim, and also to
unlock potential punitive damages that are not available under the Fair Debt Collection
Practices Act.

Further Commentary on the Effect of the Law

The amendment to the FCCPA reflects a broader trend in consumer protection laws to adapt
to technological advancements. As communication methods continue to evolve, it is crucial



for legislation to keep pace to ensure that both consumers and businesses are adequately
protected.

The exclusion of email communications from the prohibited practices under the FCCPA is a
step in the right direction, recognizing that emails are less intrusive than phone calls and
can be easily managed by recipients.

For collectors, this change underscores the importance of staying informed about legislative
developments and adapting their practices accordingly. It also highlights the need for robust
compliance programs that can quickly incorporate new legal requirements and ensure that
all communications are conducted within the bounds of the law.

Legal counsel must also remain vigilant in monitoring changes to consumer protection laws
and advising their clients on best practices. The amendment to the FCCPA serves as a
reminder that the legal landscape is constantly evolving, and staying ahead of these
changes is essential for effective legal representation.

In conclusion, the amendment to the FCCPA to exclude email communications from
prohibited overnight contact of debtors is a significant development for collectors and their
counsel. It provides clarity and relief, allowing for more efficient debt collection processes
and reducing the risk of litigation.

As the legal landscape continues to evolve, it is imperative for both collectors and their legal
teams to stay informed and adapt their practices to ensure compliance with the latest
legislative changes.
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