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Although telecom M&A activity slowed during the Biden 

administration, M&A activity had been strong in the telecom 

industry in prior years, a trend that is likely to rebound in the 

near term. Looking ahead to the M&A landscape in coming 

years, technology, media, and communications will remain key 

sectors to watch due to their dynamic nature and potential 

for disruption. This practice note discusses factors relevant 

to mergers and acquisitions in the U.S. telecom industry, 

focusing in particular on key considerations that may be 

relevant to a due diligence review of a telecom target’s 

business, applicable regulatory matters, and industry-specific 

areas that may apply to the discussion, negotiation, and 

drafting of the principal transaction documents.

Specifically, this practice note will cover recent industry 

trends and impact on M&A, due diligence, structuring the 

deal and post-closing operations, regulatory matters, and the 

purchase agreement in telecom M&A transactions.

For a full listing of related due diligence content, see Due 

Diligence Resource Kit.

Recent Industry Trends and 
Impact on M&A
There are a number of recent developments within the 

telecom industry that are driving M&A transactions in the 

space. These developments include:

•	 Consolidation. In past years, there has been a significant 

amount of consolidation within the telecom industry, 

including combinations of cable/satellite or fixed line 

operators and mobile operators (such as AT&T’s merger 

with DirecTV). The Sprint T-Mobile merger was an 

indicator of the ongoing shift to wireless communication 

and data transmission that began decades ago and can 

be seen in the ongoing efforts by United States Cellular 

Corporation to complete a merger or substantial sale 

of its assets. While recent federal government policies 

and economic conditions have reduced the pace of 

consolidation, we anticipate that these factors may be 

mitigated in the near future. Once that mitigation occurs, 

we would expect consolidation trends to continue more 

robustly as telecom companies are looking to provide a 

broad, comprehensive product offering to consumers as 

a way to (i) improve and diversify product offerings, (ii) 

attract new customers, and (iii) minimize churn. Regional 

consolidation among smaller players has also previously 

contributed to merger activity within the industry, a trend 

that is expected to continue as mobile data consumption 

and the corresponding demand for wireless spectrum 

increases. However, while consolidation may help telecom 

companies manage significant infrastructure requirements 

and investment costs, it is reducing the number of 

competitors in some markets.

•	 Cross-industry integration. Companies with a significant 

technology and/or media presence, including strong 

entertainment and content offerings, are increasingly 

becoming attractive targets for the telecom companies 

as communications and technology converge and 

companies seek to become a “one-stop shop” for their 

customers. Examples of this include AT&T’s merger 

with Time Warner, Virgin Media’s merger with O2, 
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Comcast’s acquisition of DreamWorks, HPE’s pending 

acquisition (under challenge at the time of writing) of 

Juniper Networks, and Verizon’s acquisition of Yahoo! 

and pending acquisition of Frontier. In addition, the 

growth of the internet of things (IoT)—currently led by 

increased innovation and consumer demand for smart 

homes, internet-enabled appliances, wearable technology 

and fitness aids, and connected cars—is also helping to 

change the telecom landscape by fueling cross-industry 

integration, as new partnerships and combinations 

emerge between traditional telecom companies and 

industries that have not historically been associated with 

communications products or services. The emerging 5G 

wireless standard has accelerated the growth of the IoT 

and this cross-industry integration.

•	 Increased data usage. Consumers increasingly access the 

internet through mobile devices, and as the IoT grows it is 

anticipated that nearly everything will become an internet 

connected device. Indeed, machine-to-machine (M2M) 

communication is the fastest growing category of internet 

data traffic. The increased dependence on mobile devices 

has contributed to further innovation within the mobile 

and television industries, creating a steady stream of 

new services, applications, and devices. This innovation is 

not only helping to drive usage patterns, but also creates 

M&A opportunities as the creators of such services, 

applications, and equipment will increasingly become 

attractive investment, acquisition, and joint venture 

targets.

Due Diligence
As with any M&A transaction, the buyer involved in a telecom 

M&A transaction should undertake a comprehensive due 

diligence review of the target’s business and operations in 

order to:

•	 Identify business risks and areas of concern

•	 Determine potential synergies and efficiencies that can be 

realized as a result of the transaction

•	 Vet and refine assumptions relevant to valuation and 

purchase price

•	 Evaluate whether to move forward with the transaction

Information obtained during the due diligence review will 

also impact the negotiation of the transaction documents and 

overall risk allocation between the parties. This is especially 

true currently due to the challenging regulatory environment. 

In addition to customary areas of due diligence, there are 

a few matters in particular that may be relevant to the due 

diligence review of a telecom company. Several of these areas 

are discussed in more detail below.

Financing Arrangements
The telecom industry is capital intensive and as a result, 

companies operating within this space often have significant 

and complex lending and other financing arrangements 

in place. Review of any debt or financing arrangements 

is important in any M&A transaction and is of particular 

importance for telecom transactions, especially if any long-

term financing arrangements are expected to remain in place 

following the closing of the transaction. Key items to review 

as part of the financial due diligence exercise in addition to 

the principal financial terms of such agreements include:

•	 Anti-assignment, change of control, or other similar rights 

that would be triggered by the transaction

•	 Negative covenants, including any limitations relevant to 

the operation of the business or the capital structure of 

the company (e.g., debt-to-equity ratios or other financial 

metrics)

•	 Reporting requirements, audit rights, and other similar 

rights relating to providing information regarding the 

books, records, and financial performance of the business

•	 Restrictions on the use of the loan or financing proceeds

•	 Guarantees or similar obligations relating to financial and 

payment terms

•	 Security interests or other encumbrances in place as a 

result of the financing arrangements

•	 Maturity dates (and events that trigger the acceleration 

thereof), termination rights (again including triggering 

events, such as events of default), and other provisions 

relating to the term of the financing arrangements

•	 Prepayment penalties

•	 Conversion rights into equity or other securities, together 

with corresponding triggering events

•	 Debt instruments that may need to be subordinated or 

otherwise altered to accommodate any debt arranged by 

the buyer to help fund the acquisition

Capital Structure
The capital structure of telecom companies is often fairly 

complex, comprised of multiple classes of stock, options/

RSUs/warrants (including securities granted pursuant to 

employee incentive plans), and convertible securities. Such 

diversity can be a result of:

•	 The size and history of the organization

•	 The use of various securities to fund capital expenditures 

and infrastructure development

•	 Prior consolidation and M&A activity

•	 Sizeable employee bases and corresponding equity 

incentive plans



As part of the due diligence review, the buyer will want to 

have a comprehensive understanding of the target’s capital 

structure, including:

•	 A detailed and current capitalization table reflecting the 

target’s equity on a fully diluted basis (and noting any 

securities that have been authorized or granted but not 

yet issued or exercised)

•	 The specifics of any preferential or other rights granted 

to a particular class of shares or other securities, or 

otherwise granted to any individual security holders

•	 Any limitations on modifications to the capital structure, 

including antidilution protections, participation rights, 

veto or approval rights, or adjustment mechanisms

•	 Any deal-related matters, including conversion, 

adjustment, or other rights that may be triggered by the 

consummation of the transaction

Certain of these rights may be contained in the target 

company’s organizational documents or agreements entered 

into with shareholders, and the buyer should request and 

review copies of all such agreements as part of the due 

diligence exercise.

When reviewing the potential impact of the transaction 

on the target’s capital structure, the parties should also 

ensure that the transaction will not violate any regulatory 

restrictions applicable to the target, such as foreign 

ownership limitations. In addition, ownership in excess of a 

particular threshold (typically 5%) can result in disclosure 

obligations to the Federal Communications Commission 

(FCC), Securities Exchange Commission (SEC), and 

other regulatory bodies. The parties should be aware of 

any changes to the capital structure resulting from the 

transaction that may trigger such obligations.

Inter-operator Considerations
It is common in the telecom industry for operators to have 

arrangements with their competitors in order to provide 

comprehensive service to their customers. A common 

example of this in the wireless space is roaming service, 

where the end user is receiving service through the network 

of another mobile operator in lieu of that of its primary 

service provider when traveling outside of its network 

coverage area. Companies may also share infrastructure, such 

as towers, antennae, microwave equipment, and spectrum. 

In the fiber optic space, the buyer should also review any 

network lease agreements and premises access licenses to 

ensure sufficient access and connectivity.

In reviewing such arrangements, the buyer should review 

the same key terms as with any material contract—see the 

section “Material Contracts” under the section Due Diligence 

for further discussion. Additional areas of focus may include:

•	 Any audit or similar rights (and the status or outcome of 

any pending or prior audits)

•	 Regulatory compliance and responsibility for any 

associated liability

•	 Any pending or threatened disputes relating to such 

arrangements

•	 The economics of such arrangements, including any 

charges passed on to the end user (and any limitations on 

such charge throughs)

•	 Any quality control measures relating to such 

arrangements

Infrastructure and Technology Matters
The infrastructure and technology owned, licensed, or 

otherwise utilized by a telecom company (e.g., spectrum, 

copper or fiber optic cable, network access/reach) is a core 

aspect of its business. In addition to conducting a financial 

due diligence review of the target’s current and future 

infrastructure projects and corresponding capital expenditure 

expectations, additional items for review may include:

•	 What infrastructure and technology the target currently 

has in place

•	 Whether existing technology and infrastructure are 

sufficient to meet the target’s current and expected 

future needs (including scalability to satisfy increased 

capacity demands and utilization rates that may occur in 

the future)

•	 The capital expenditure needs necessary to maintain 

current infrastructure and technology and any currently 

expected updates or improvements

•	 Whether the existing infrastructure and technology can 

be modified to increase efficiency or improve functionality 

(including any new functionality expected to be added, 

ability to support new or improved technologies, etc.)

•	 Compatibility with any planned or desired migration to 

new infrastructure or technology

•	 Any maintenance and other operational procedures 

currently in place, and whether such procedures 

are in line with industry practice or the buyer’s own 

requirements

•	 Review of performance statistics, service level 

agreements, and quality control indicators, including any 

underperformance or similar concerns

To the extent the target has any proprietary technology or 

software, the buyer should analyze the impact of the target’s 

use of any open source code licensed under a public license 

or similar dependency. This analysis includes:

•	 Obtaining a detailed description of any open-source 

software being used and the open-source software 



licenses or other public licenses applicable to such 

software (which often is best accomplished through an 

automated audit of the target’s software assets)

•	 Reviewing the terms of any applicable open-source 

software licenses, with a focus on copyleft licenses (such 

as the GPLv2 and GPLv3 licenses)

•	 Confirming whether the target is in compliance with the 

terms of such licenses or other requirements applicable to 

the open-source software being used

•	 Identifying any requirements that may apply as a result of 

the transaction (e.g., any required consents)

•	 Evaluating whether the inclusion of any open-source 

software or similar dependencies impacts any of the 

target’s use or ownership rights to its proprietary 

software or technology or creates any obligation to 

disclose or license such proprietary code or other 

intellectual property (possibly including patent rights) to 

any third parties

•	 Reviewing the target’s policies relating to use of open-

source software and the results of any related audits or 

similar oversight conducted by the target

The results of such diligence will inform whether the buyer 

may request any remediation efforts in connection with the 

transaction, either to cure any noncompliance or similar 

problems identified or to replace any open-source software 

with proprietary code so that dependencies are eliminated. 

Third-party vendors (e.g., Black Duck or WhiteSource) can 

assist with an open-source software analysis to the extent the 

buyer does not have such capabilities in-house.

The buyer’s due diligence review should also include a 

review of any material contracts relating to the target’s 

infrastructure and technology, including any construction 

contracts, design contracts, development contracts, 

data center agreements, managed services agreements, 

maintenance arrangements, or similar agreements, including 

any agreements relating to pending projects. See the section 

“Material Contracts” under the section Due Diligence for a 

discussion of the key terms of material contracts to review. 

The review of such agreements should focus in particular 

on risk allocation and liability (including any warranties, 

indemnities, or similar recourse and any limitations on such 

liability).

Intellectual Property
Thorough due diligence of the target’s intellectual property 

assets is an important exercise in any M&A transaction, and 

the telecom industry is no exception. The buyer should use 

the due diligence exercise to understand the complete IP 

landscape of the target company, identify any areas of risk or 

liability, and ensure that the target’s IP rights are consistent 

with the buyer’s expectations and intended use of such IP 

portfolio following the closing of the transaction, as well as to 

verify any aspects of the buyer’s valuation that are based on 

such uses. A few items in particular to consider include:

•	 Review of complete IP portfolio. Following the due 

diligence review, the buyer should have a complete 

understanding of all intellectual property used in the 

target’s business, including any patents, copyrights, 

trademarks, domain names, social media handles, trade 

secrets, software, technology, etc. The buyer should also 

understand which IP is owned vs. licensed.

•	 Confirmation of ownership rights. The buyer’s due 

diligence review should include confirmation of the 

target’s ownership rights in any owned IP, as well as 

whether any registrations are in place or currently 

pending and if so, details of such registrations. 

Registration information should be independently verified 

through appropriate database searches, even if the target 

company has also provided such information. Ideally, the 

target company will be the sole and exclusive owner of 

all owned IP. If any IP is jointly owned, the buyer should 

review the terms of such joint ownership, as there may 

be restrictions on use or transfer that apply, as well as 

potential obligations concerning revenue sharing. The 

buyer should also identify any security interests and 

other liens or encumbrances with respect to any owned 

IP and consider how to address such items in the context 

of the transaction (these are often tied to debt and other 

financing arrangements). The buyer should make note 

of any upcoming maintenance and renewal deadlines for 

registered IP that might take place immediately before 

or soon after closing. Finally, the buyer should review 

documents related to the target’s participation in any 

standards organizations, as these often cede rights to 

developments the target may have contributed to a 

standards initiative or obligate the target to license the 

technology (and charge royalties) under common open-to-

all terms and royalty rates (referred to as “FRAND”–fair, 

reasonable, and non-discriminatory–terms).

•	 Review of inbound licensing arrangements. The buyer 

should review all inbound licensing arrangements (or at 

a minimum, all material inbound licensing arrangements) 

to ensure that any usage rights are consistent with 

the buyer’s understanding and expected uses for such 

IP following closing. As with due diligence of material 

contracts in general, the buyer should also review the 

term/termination / renewal rights, any warranties and 

indemnities, pricing, and other key terms of such licensing 

arrangements. See the section “Material Contracts” under 

the section Due Diligence for further discussion.



•	 Protections. The buyer should ensure that the target has 

taken appropriate actions to protect its IP portfolio and 

any derivative rights therein, which can be particularly 

challenging in the telecom space where the target may 

have a significant number of employees and other service 

providers across multiple jurisdictions. This includes:

	o Reviewing any work-for-hire arrangements, invention 

assignment agreements, and similar documents entered 

into with independent contractors, employees, and 

other service providers to verify that they are sufficient 

to grant full ownership rights to the appropriate target 

entity, as well as confirming that all such persons 

entered into such an agreement

	o Evaluating the contracts, controls, and other security 

measures that have been implemented to prevent 

misappropriation or other unauthorized use or 

infringement

	o To the extent any material IP is developed outside 

of the United States, the buyer should confirm with 

local counsel that appropriate measures in line with 

the requirements for such jurisdiction were taken to 

protect the target’s ownership rights in such IP.

•	 Restrictions on use. The due diligence review should 

identify any usage restrictions that apply to any owned 

or licensed intellectual property. For owned IP, this 

includes identifying whether any exclusive licenses, rights 

of first refusal, or similar preferential rights have been 

granted to any third parties and if so, the terms of any 

such arrangements. If the buyer anticipates rebranding 

or making other changes to the target’s IP portfolio, 

this review can also be used to confirm whether any 

restrictions might apply to such proposed modifications.

•	 Consent requirements. IP licenses are generally 

nontransferable and typically contain both anti-

assignment and change-of-control provisions. Identifying 

any such required consents in these and other material 

contracts is an important part of the due diligence review 

generally, as this will inform whether covenants or even 

closing conditions regarding obtaining any required 

consents should be included in the acquisition or merger 

agreement.

•	 Infringement and other claims. The buyer should 

identify any pending or threatened claims, litigation, or 

other similar proceedings where the target alleges IP 

infringement by a third party or a third party alleges IP 

infringement by the target.

Artificial Intelligence
With the rapid dissemination of artificial intelligence (AI) 

technology, the target in a telecom M&A transaction will 

likely either be developing, planning the development of, or 

already have in place, one or more AI systems. Optimally, 

the target will have a written policy and set of procedures 

governing use of AI systems, including targeted AI systems 

(such as those used for HR functions) and generative AI 

(GenAI) systems, such as ChatGPT. In a diligence review 

of a target’s AI systems, it is useful to consider two broad 

categories of controls: (i) controls concerning the selection 

and approval of AI systems (whether the system is internally 

developed or under subscription from a third party); and (ii) 

controls concerning employees’ use of approved AI systems.

•	 Controls Concerning AI Systems. In reviewing the 

target’s AI systems, and where appropriate in light of the 

AI system’s importance and risk, the buyer should:

	o Obtain documentation to assess the AI’s capabilities 

and known limitations;

	o Determine how the AI system is intended to be used 

(and assess reasonably foreseeable misuses);

	o Determine how the target’s input will be used by the AI 

system;

	o Evaluate the provenance and quality of the datasets 

used to train, test, fine-tune, and operate the AI system;

	o Assess the AI system’s security protections and privacy 

safeguards;

	o Review any impact or conformity assessments 

concerning the systems;

	o Review contract terms for third-party AI systems 

to determine whether they comply with the target’s 

policies and business model; and

	o Evaluate the level of post-deployment monitoring of the 

AI systems.

•	 Controls Concerning Employee Use. In assessing the 

target’s controls governing use of AI systems, the buyer 

should review whether the target:

	o Makes a set of approved AI systems available, together 

with a process for requesting approval of additional 

systems;

	o Gives employees guidance to avoid disclosing 

confidential information via prompts to the AI systems;

	o Instructs employees concerning the risks of inaccurate 

and biased AI system outputs, particularly with GenAI 

systems; and

	o Requires employees to identify work product that 

contains AI system output.



Data Assets, Cybersecurity, and Privacy 
Matters
By providing the infrastructure and services that allow 

communication across a variety of technologies, telecom 

companies are in a unique position to collect and access 

significant volumes of data, much of which is sensitive 

information subject to strict regulatory requirements and 

privacy protections. As a result, compliance with applicable 

privacy and other laws regulating the use, transfer, and 

disclosure of such information is of particular importance in 

the telecom space. Equally important are the cybersecurity 

measures taken to protect such data against unauthorized 

access or disclosure.

There are a number of items to review as part of the due 

diligence process relating to data assets and corresponding 

cybersecurity, including the following:

•	 Overview of data assets. As a threshold matter, it is 

helpful to understand the scope of the target’s data 

assets. Specifically, the target should provide details 

regarding:

	o The type and volume of data and information being 

collected (including a complete inventory to the extent 

available)

	o How such information is being collected, including the 

relevant sources and locations thereof

	o Where and how such information is being stored (and, 

if the location differs from the collection source, details 

regarding how such information is being transferred)

	o How such information is being used, including how it is 

being disclosed, to whom, and for what purposes

	o How applicable laws affect the right to use or disclose 

data assets notwithstanding ownership and licensing 

rights

•	 Compliance with laws. The buyer’s counsel should review 

all internal privacy program policies, publicly-facing 

privacy notices, contractual privacy commitments, and 

related documentation to evaluate whether the target 

is in compliance with applicable privacy laws and other 

regulations relating to the collection, use, transfer, and 

disclosure of such information.

Numerous U.S. states have strict privacy laws protecting 

their residents, with laws now in effect or imminently 

going into effect in California, Colorado, Connecticut, 

Delaware, Florida, Iowa, Maryland, Minnesota, Montana, 

Nebraska, New Hampshire, New Jersey, Oregon, 

Tennessee, Texas, Utah and Virginia, and similar laws for 

Indiana, Kentucky and Rhode Island going into effect 

in January 2026. Other states are expected to follow 

suit. It is also important to consider foreign privacy laws 

in any cross-border transactions, since many foreign 

jurisdictions have different and potentially more stringent 

requirements than the United States, such as the 

European Union’s General Data Protection Regulation. 

The FCC maintains privacy and security regulations 

specific to telecommunications carriers, and there are 

some internet service provider-specific state privacy laws 

as well. In December 2023, the FCC adopted an Order 

expanding the scope of the data breach notification 

rules applicable to telecommunications carriers and 

VoIP providers, broadening the scope of a reportable 

breach and covered data, and requiring covered entities 

to notify the FCC in addition to federal law enforcement 

of breaches, as well as modifying certain customer 

notification requirements. Notably, the new rules also 

redefine a “breach” to include inadvertent access, use, 

or disclosure of customer information—unless acquired 

in good faith by an employee or agent with no further 

unauthorized use or disclosure. The new rules require 

that notifications to the FCC, FBI, and Secret Service be 

made within seven business days of breach determination, 

emphasizing timeliness. These changes impact a 

transaction, particularly where past breach reporting 

practices may not align with current expectations. The 

buyer’s counsel should therefore review records related 

to any past data breach incidents and their resolution, 

as well as any legal or regulatory actions involving the 

target’s privacy and data security policies and practices. 

The availability of cyber insurance to cover potential first-

party costs and third-party liability in response to any 

incident can also be critical in such instances. As a related 

matter, the buyer should work closely with counsel to 

identify the impact of the transaction on any compliance 

matters. For example:

	o Are any modifications to existing privacy policies 

required in connection with the transaction or the 

buyer’s plans for the target post-closing?

	o Will any operational changes be required in order 

to process data consistent with applicable legal 

requirements post-closing (e.g., obtaining consent, 

personal data deletion, or “right to be forgotten” 

requests)?

	o Must any notices or other communications be made to 

customers or other third parties in connection with the 

transaction?

	o Are there any limitations on continuing current 

practices relating to collection, storage, treatment, 

and/or transfer of data following the closing of the 

transaction?



	o Are there any ongoing and/or unresolved security 

issues or vulnerabilities that could impact obligations or 

increase liability exposure?

	o Do online practices, such as the use of third-party 

cookies and other tools on the target’s website(s) and 

mobile app(s), comply with legal obligations or present 

material privacy risks?

In the event any compliance issues are identified, 

the buyer should work with counsel to evaluate the 

associated risk and liability and any limitations that 

such issues may impose on the business going forward, 

and the anticipated timing and cost of remediation 

measures. If any pre-closing notices are required to be 

made in connection with the transaction, the parties 

can address associated obligations and allocation of 

responsibility and liability in the acquisition or merger 

agreement.

•	 Storage and security. Understanding how data is stored 

is an important aspect of the due diligence review. In 

addition to reviewing the target’s own data storage 

practices and protocols, buyers should review any 

agreements with any third-party cloud-based or other 

storage service providers (e.g., data centers), focusing 

in particular on the security protocols and obligations 

that apply to such storage services, the target’s ability 

to monitor, audit, influence, or control such protections, 

and the frequency with which such storage and security 

protocols are being audited. It is also important to 

confirm that local or foreign-based contractors with 

access to personal information maintained by the 

target are subject to confidentiality, security, and 

privacy obligations consistent with applicable laws 

and contractual obligations, as this can sometimes be 

overlooked. Any discrepancies between any third-party 

storage and security protocols and those set forth in the 

target’s policies and procedures or any applicable laws 

should be noted so that appropriate remedial action can 

be requested in connection with the transaction. To the 

extent any particularly sensitive data is being stored (e.g., 

PII, financial information, health information, information 

about minors), the buyer should ensure that storage 

and security protocols comply with any heightened 

protections or requirements that apply to such data, in 

part because very specific contractual terms and practices 

may be legally required under applicable laws (such as 

with respect to protected health information in the U.S. 

and personal information subject to the European Union 

General Data Protection Regulation). In addition, the 

buyer should review any procedures and protocols that 

will apply in the event of a security breach to ensure 

they are in line with the buyer’s own security standards 

and legal requirements. Also consider whether there 

are sufficient safeguards in place to address robocalling 

and telemarketing abuse practices subject to strict 

regulations, as well as security-related fraud issues such 

as SIM swapping.

•	 Data analytics. Depending on the nature of the target’s 

business, data analytics tools may contribute to current 

or future revenue streams. If relevant, the buyer should 

diligence the data analytics tools being used and how 

the target is implementing such tools and utilizing the 

underlying data. If data has been, or is expected to be, 

monetized, the buyer should review the details of any 

such arrangements. If the data is used for machine 

learning or artificial intelligence purposes, the buyer 

should ensure that relevant training, validation, and test 

datasets are properly preserved and documented. In 

light of increased scrutiny by state attorneys general 

and federal regulators over AI transparency, companies 

using data for AI model development and automated 

decision-making technology (ADMT) should be able to 

demonstrate traceability and compliance with privacy 

principles, including fairness, non-discrimination, and data 

minimization. Preservation is necessary to meet evolving 

“responsible AI” principles.

IT Matters
IT systems are an important aspect of a telecom company’s 

business, providing back-office support for infrastructure and 

technology management, capital expenditure tracking and 

budgeting, customer invoicing and billing, accounting systems, 

operational and maintenance systems, compliance tracking 

and management, and security controls, among other things. 

The level of due diligence relating to the target’s IT systems 

required will depend in part on the transaction’s structure 

and the level of post-closing integration of such systems 

expected. Key items to consider as part of the due diligence 

review include:

•	 Identifying the target’s current IT systems and equipment, 

including determining whether such items are proprietary 

or otherwise owned or instead licensed, leased, or 

accessed via subscription from third parties (and, if 

licensed/leased or subscribed to, copies of any relevant 

agreements)—optimally, the target will provide complete 

inventories listing all hardware, software, and cloud 

services owned or otherwise used by the business

•	 Details of any maintenance practices, scheduled upgrades, 

and other similar actions to keep IT functional and current

•	 Details of any technology infrastructures used, including 

copies of any third-party arrangements to the extent 

corresponding services are outsourced



•	 Details of any backup or redundant systems, including 

disaster recovery or similar plans

•	 Details of any security incidents experienced by the target

•	 Security controls, including details of any third-party 

service providers that have access to the target’s system 

and the measures taken by the target to ensure that 

such access is in compliance with any confidentiality 

requirements, privacy laws, and other applicable rules, 

regulations, policies, and procedures

•	 Program and risk management documentation for 

any material AI systems, particularly those which are 

consumer-facing, or otherwise engage automated 

decision-making which can be impactful on individuals

Material Contracts
Review of the target’s material contracts is a critical part of 

the due diligence exercise in any M&A transaction. The buyer 

should review such agreements to identify:

•	 Provisions that will trigger rights or obligations as a 

result of the transaction (e.g., change-of-control or anti-

assignment provisions)

•	 Term and renewal provisions, as well as any early 

termination rights

•	 Indemnity obligations or similar areas of potential liability

•	 Warranties, guarantees, or similar obligations

•	 Preferential rights such as exclusivity, rights of first 

refusal or negotiation, “most-favored-nation” provisions

•	 Non-competes or similar restrictive covenants

•	 Details of applicable fees and pricing, including payment 

schedules

•	 Provisions related to ownership of any intellectual 

property used or developed under the agreement, 

including both technology and data assets

For transactions in the telecom industry, key contracts to 

review include:

•	 Distribution agreements (e.g., network affiliation 

agreements with content providers / broadcasters, 

retransmission consent agreements)

•	 Programming license agreements with cable networks, 

broadcast networks, television stations, or other content 

providers

•	 Agreements relating to the target’s network or other 

assets relating to the target’s infrastructure, including 

agreements for development, build-out, and maintenance 

services and the right to use fiber, space, power, and other 

components of the network

•	 Agreements relating to cable systems or franchises

•	 Advertising sales agreements

•	 Interconnection and commercial agreements

•	 Right of way agreements, easements, and other access 

rights (including premises access licenses from the 

property owner or property manager)

•	 Technology license, transfer, development, and assignment 

agreements

•	 Agreements with the FCC or any other governmental 

authorities or agencies

•	 Agreements with business or enterprise customers

•	 Agreements with equipment manufacturers and other 

vendors and suppliers, such as providers of set-top 

boxes, network or telecom access services, mobile device 

manufacturers, etc.

•	 Joint venture, strategic alliance, and corporate 

partnership agreements

•	 Data services agreements, which increasingly include 

“all you can eat” pricing terms to enable hardware 

manufacturers to bundle data services with their devices 

and offering the bundle to customers for a fixed price.

•	 Bulk services agreements and marketing services 

agreements

•	 Any other agreements that are material to the target’s 

business or operations

Regulatory Matters and Compliance
The telecom industry is highly regulated, both at a federal 

and state or local level. The primary regulatory body relevant 

to U.S. telecom companies is the FCC. In addition, state 

public utility commissions and other local regulators may also 

have jurisdiction over the target’s business and operations. 

The due diligence review should include:

•	 Review of the target’s FCC and all other licenses, 

franchises, permits, certifications, registrations, and 

other authorizations received from any governmental, 

administrative, or regulatory authority (FCC licenses and 

other similar authorizations should be reviewed to confirm 

ownership information, license status, and license term 

/ renewal dates and related requirements, as well as any 

obligations or restrictions that may apply.)

•	 Independent search of the FCC’s database (or other 

applicable database, where possible) to confirm that 

information is consistent with information provided by the 

target



•	 Copies of any correspondence between the target (or its 

owners) and the FCC or other applicable regulatory body 

in the last three years

•	 Information to evidence that all license fees and other 

payments owed to the applicable regulatory authority 

have been timely made

•	 Details of any pending or threatened litigations or other 

proceedings relating to the licenses, permits, and other 

authorizations held

•	 Confirmation of the target’s compliance with applicable 

regulatory requirements, including details, and current 

status of any noncompliance

The buyer should involve appropriate regulatory counsel 

to assist with the review and analysis of this information. 

Regulatory counsel can also help assist the buyer in 

determining whether its planned uses for the target’s licenses 

and other authorizations following the completion of the 

transaction, including any desired modifications thereto, will 

be permitted under the terms of the licenses/authorizations 

and applicable law.

Antitrust Considerations
Given the concentration of telecom companies within the 

United States, transactions involving combinations of such 

entities are likely to face close scrutiny by the Antitrust 

Division of the U.S. Department of Justice (DOJ) and/or the 

Federal Trade Commission (FTC), the governmental agency 

responsible for the review of M&A deals under the antitrust 

laws. Parties to transactions in the telecommunications 

industry are also often required under the Hart Scott Rodino 

(HSR) Act to provide advance notification to the DOJ and 

FTC. See Merger Review Antitrust Fundamentals for a more 

detailed discussion of the HSR filing requirement and related 

antitrust review process.

In addition, where companies with a global presence are 

involved in the transaction, antitrust notifications and filings 

may be required in other jurisdictions as well. Note that 

non-U.S. antitrust filing or notification requirements may 

be triggered based on exceeding revenue thresholds in a 

particular jurisdiction even if the transaction does not have 

any meaningful nexus to that jurisdiction and can be required 

even in minority investment transactions. Both the buyer 

and the seller should consult with antitrust counsel early 

in the transaction process to identify filing and notification 

requirements and the impact such requirements will have 

on transaction timing. Revenue information for the parties 

and their parent companies (as well as other entities within 

the same control group), broken down by country, is often 

necessary to complete this analysis and should be among 

the buyer’s due diligence requests. See Merger Control in 

International Jurisdictions.

In addition to identifying filing and notification requirements, 

the parties should also be aware from the outset of 

antitrust limitations that may apply to the due diligence 

review and other phases of the transaction process, and 

should also evaluate in advance whether there are areas 

of competitive overlap between their businesses that 

might draw the attention of antitrust authorities. See Due 

Diligence: Antitrust Issues Integration Planning: Antitrust 

Considerations and Merger Review Antitrust Fundamentals 

for a more detailed discussion of antitrust considerations 

throughout the deal process and ways to address such 

concerns. Market concentration across certain segments of 

the telecom industry and barriers to entry into some telecom 

markets make close antitrust scrutiny of many telecom deals 

likely. In the event of any significant areas of overlap between 

the parties’ businesses that, once combined, would result in 

a material increase in market share or market concentration, 

the parties should consult with antitrust counsel to develop 

an appropriate strategy for the transaction, including how 

the parties would expect to respond to any conditions that 

may be imposed by antitrust regulators in order to obtain any 

required clearances or approvals. It is very common for such 

conditions to be imposed in connection with transactions 

involving significant players in the U.S. telecom industry.

Litigation
Litigation matters involving telecom companies can be 

extensive, resource heavy, and costly, and are therefore 

an important aspect of the due diligence process and 

subsequent negotiation of corresponding risk allocation 

between the parties. Claims can cover such diverse areas 

as employee matters, personal injury, privacy violations, 

advertising practices, IP infringement, environmental matters, 

antitrust concerns, regulatory matters, health and safety 

matters, bad debt and collections matters, among other 

things. The buyer should evaluate the status of any pending 

internal investigations, litigations, arbitrations or other 

proceedings, the expected timeline, the likelihood of success, 

and the expected costs, including legal fees and other related 

expenses.

Tax Matters
In addition to the importance of tax matters generally in the 

area of M&A, such as those impacting deal structure (viz., 

asset v. equity acquisition), valuation and post-acquisition 

integration, and specific tax issues affecting telecom 

companies (e.g., federal (such as the Universal Service Fund), 

state, and local telecom taxes and fees), a number of general 

tax issues often arise in telecom M&A.

•	 Purchase price allocation and tax classification. The 

tax classification of property (e.g., owned infrastructure, 

leased assets, intangible assets) may have a critical 
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impact on determining the proper cost recovery method 

and timing for tax purposes. In asset transactions or 

deemed asset transactions, asset basis may be eligible 

to be stepped up to fair market value, resulting in 

additional depreciation and amortization deductions in 

the post-transaction period. The classification of telecom 

property can be particularly nuanced, and thus careful 

consideration should be given in the preparation of the 

purchase price allocation, which will have an impact on 

cost recovery and potentially overall deal value.

•	 Bonus depreciation phaseout. Bonus depreciation is a 

favorable taxpayer incentive to encourage businesses 

to invest in qualifying property and enables taxpayers 

to more quickly deduct the cost basis of an asset by 

providing additional “bonus” depreciation deductions in 

the year the asset is acquired. The 2017 Tax Cuts and 

Jobs Act (TCJA) provided 100% bonus depreciation for 

machinery and equipment from calendar years 2018 

through 2022, declining 20 percentage points each year 

from 2023 through 2027 until it reaches 0%. As bonus 

depreciation rates are reduced, additional due diligence 

is warranted regarding the taxpayer’s treatment of fixed 

assets, including the use of proper recovery periods and 

compliance matters. This consideration is particularly 

relevant to a fixed-asset-heavy industry such as 

telecommunications. The Trump administration outlined 

priority tax legislation expected later in 2025 to restore 

100% bonus depreciation.

•	 Section 174 research and development (R&D) 
expenditures. For tax years beginning on or after Jan. 

1, 2022, taxpayers are no longer allowed an immediate 

deduction for research and development expenditures, 

including those related to internally developed software. 

Taxpayers are now required to capitalize and amortize 

these costs over either a five- or 15-year period, 

depending on whether the expenses were incurred in the 

United States or in foreign jurisdictions, respectively.

It is important for buyers to review the R&D expenses 

of potential targets and determine whether the target 

properly complied with the provisions of Internal Revenue 

Code Section 174 with their 2022 tax returns. As of 

the time of writing, the Trump administration expects 

to introduce legislation which would allow immediate 

expensing of domestic R&D incurred after 2024 through 

the end of 2029. It is unclear whether the legislation will 

be made retroactive to 2022.

•	 Debt considerations. Acquisition structuring requires 

review of the tax implications of the target’s existing 

or retired debt. If a target company has undergone any 

historic debt restructuring, due diligence should be 

performed to determine the tax implications of such 

restructuring, such as consideration of cancellation of 

indebtedness income, attribute reductions, and interest 

deductibility.

•	 State and Local Tax Compliance. Telecom services are 

generally considered to be a form of service by state 

and local taxing authorities. In addition, telecom service 

providers (especially cloud-based providers) often have 

customers in many states but may not have property or 

personnel in states in which they have customers. The 

unique nature of telecom services raises state and local 

income and sales tax nexus (i.e., the minimum contact 

for a jurisdiction to have taxing power) issues and 

apportionment (i.e., the measurement of the revenue or 

income that is subject to tax in a particular jurisdiction) 

issues. Diligence should be conducted regarding state and 

local tax compliance, with special consideration to these 

issues as they relate to telecom industry companies.

Structuring the Deal and 
Post-closing Operations
Deal structure for any transaction is influenced by various 

factors, and will also depend on the relative bargaining power 

of the parties and the extent to which the transaction is 

competitive. A few items that may impact the preferred deal 

structure and/or post-closing operations in a transaction 

involving telecom companies include the following.

Regulatory Considerations
The telecom industry is highly regulated, and M&A 

transactions in this space are typically subject to regulatory 

approval, often at both a federal and state level. Such 

approvals and other regulatory requirements relating to 

the parties involved in the transaction can influence overall 

deal structure and lead to the imposition of conditions and 

limitations on the post-closing operations of the business. 

In general, the impact will be highly deal specific, depending 

on the parties and businesses involved. Some ways in which 

regulatory requirements can impact deal structure include:

•	 Antitrust concerns. There is inherent tension between 

consolidation within the telecom industry and the need 

to maintain sufficient competition in the marketplace. 

As a result, combinations within the telecom industry, 

particularly between larger companies or in areas where 

there is limited competition, are likely to receive pushback 

from the FTC and DOJ. This can influence deal structure 

in a few ways:

	o Where antitrust concerns are limited to a particular 

market or subset of assets or operations, excluding 

such matters from the transaction (e.g., by way of 

divestiture) can be a possible solution to enable the 

overall transaction to proceed.



	o The FTC or DOJ can impose certain restrictions, 

limitations, or requirements on the post-closing 

business and operations in order to mitigate the 

potential anticompetitive effects of the transactions.

	o Where antitrust concerns are so significant as to 

prevent the overall transaction, the parties may be able 

to explore commercial partnerships, joint ventures, or 

other similar arrangements as an alternative, provided 

that such alternative arrangements also pass regulatory 

muster.

	o Parties engaged in a potential transaction that is likely 

to raise antitrust concerns should work closely with 

antitrust specialists to identify the specific areas of 

risk and take measures to address or preempt such 

concerns where possible early in the deal process.

•	 FCC requirements. The FCC evaluates all transactions 

involving the transfer of ownership or assignment of any 

FCC licenses to ensure proposed changes in ownership 

and/or control are in the public interest. The FCC may 

simply approve a proposed assignment or transfer, dismiss 

or deny such requests, or it may impose conditions on 

requests that could eliminate a possible combination 

entirely, may lead to an alternative, compliant deal 

structure (e.g., exclusion of certain assets or business lines 

from the transaction), or may result in other conditions 

that affect how the combined business will operate post-

closing. For example, the FCC’s approval of Charter’s 

acquisition of Time Warner Cable and Bright House 

Networks was subject to a number of conditions intended 

to protect the public from the possible anticompetitive 

effects of the combination. The FCC’s concerns can also 

shift over time (e.g., in 2012 the FCC agreed to forbear 

from enforcing Section 652(b) of the Communications Act 

in order to allow cable operators to purchase competitive 

local exchange carriers, a move intended to have positive 

effects on competition).

•	 Local regulatory requirements. Telecom transactions 

often also require approval at a local regulatory level, 

generally by applicable state public utilities commissions 

or similar authorities. While the approval process 

may not impact overall deal structure, such approvals 

and the corresponding conditions or pledges by the 

parties involved can provide an opportunity to facilitate 

development within a particular area through various 

post-closing operational requirements or commitments. 

For example, the California Public Utility Commission’s 

approval of Charter’s acquisition of Time Warner Cable 

and Bright House Networks included a commitment by 

Charter to provide a higher speed internet service, to 

lay new cable lines in currently underserved areas, and 

to provide affordable internet service for low income 

families and seniors.

•	 The Committee on Foreign Investment in the United 
States (CFIUS). CFIUS is an interagency committee of the 

U.S. government with broad authority to review, approve, 

and block certain foreign investments in, and acquisitions 

of, U.S. businesses if the investment or acquisition poses 

risks to national security. The enactment of the Foreign 

Investment Risk Review Modernization Act (FIRRMA) in 

2018 and its implementing regulations in 2020 expanded 

CFIUS jurisdiction in several notable ways. 

	o Before FIRRMA, CFIUS reviews were only triggered 

when an investment or acquisition resulted in foreign 

“control” of a U.S. business that might pose a risk to U.S. 

national security. FIRRMA provides CFIUS jurisdiction 

to review a broad category of other investments, 

which include certain non-passive, non-controlling 

investments by foreign persons in a so-called TID 

U.S. business (i.e., a U.S. business involved in critical 

technologies, critical infrastructure, or the handling 

of sensitive personal data of U.S. nationals). Notably, 

companies operating in the U.S. telecom sector could 

potentially be defined as a TID U.S. business under 

CFIUS regulations. Appendix A to 31 C.F.R. Part 

800 explicitly includes reference to certain telecom 

functions related to critical infrastructure including 

the ownership or operation of: internet protocol 

network/telecommunications services, submarine cable 

systems, and internet exchange points. Likewise, certain 

telecommunications equipment is considered critical 

technology and many telecom companies collect large 

volumes U.S. person sensitive data. 

	o FIRRMA also created a mandatory CFIUS notification 

requirement for certain transactions involving TID 

U.S. businesses, including: (a) investments in which a 

foreign government would hold a significant interest in 

a TID U.S. business; and (b) certain foreign investments 

involving a U.S. business that produces, designs, 

tests, manufactures, fabricates, or develops one or 

more critical technologies for which U.S. regulatory 

authorization would be required for the export, re-

export, transfer (in-country), or retransfer of such 

critical technology to certain foreign persons involved 

in the transaction. 

	o In addition, FIRRMA expanded CFIUS jurisdiction 

to include certain transactions involving real estate 

in close proximity to designated sensitive military 

facilities, ports, or airports. Finally, FIRRMA included 

a preferential exception from CFIUS’s expanded 

jurisdiction for certain qualifying investors from certain 



excepted foreign states—currently Australia, Canada, 

New Zealand, and the United Kingdom. On November 

7, 2024, CFIUS issued a final rule, effective December 

9, 2024, that significantly expands its ability to review 

certain real estate transactions by foreign persons near 

59 additional military bases and installations across 30 

states.

•	 For any investment or acquisition involving a U.S. business 

and a foreign person, at a minimum, parties should 

analyze CFIUS considerations as early as possible in the 

proposed transaction, typically through targeted due 

diligence and a risk-based assessment focused on the 

threat (i.e., what is the threat posed by the foreign person 

in terms of intent and capabilities), the vulnerability (i.e., 

whether the U.S. business relates to a weakness that 

creates risk to U.S. national security) and the potential 

national security consequences if the vulnerability is 

exploited by the threat. The risk assessment should also 

analyze whether a mandatory declaration is required. 

Failure to file a mandatory declaration can result in 

financial penalties up to the amount of the subject 

investment for the buyer, the seller, or both parties. 

These financial penalties are in addition to the full slate 

of mitigation measures available to CFIUS, which include 

forced divestment.

•	 CFIUS released the first-ever Enforcement and Penalty 

Guidelines on Oct. 20, 2022, providing the public with: 

(i) a roadmap describing three categories of conduct that 

may constitute a violation of the CFIUS regulations, (ii) 

the process the Committee generally follows in imposing 

penalties, and (iii) some of the factors it considers in 

determining whether a penalty is warranted and the 

scope of any such penalty. These guidelines also highlight 

the importance of prompt and complete self-disclosure 

of any conduct that may constitute a violation. The 

guidelines align with other regulatory regimes involved 

with protecting U.S. national security, such as export 

controls and economic sanctions, that incentivize 

voluntary self-disclosures of violations and reward parties 

for enhanced compliance measures, while applying less 

favorable treatment to repeat offenders and those that 

ignore or obfuscate prohibited conduct.

•	 On November 26, 2024, the U.S. Department of the 

Treasury released a final rule, effective December 

26, 2024, that aims to sharpen CFIUS’s enforcement 

authorities. The rule, among other things, increases the 

potential maximum penalty that CFIUS may impose for 

violations of its regulations or mitigation agreements, 

provides CFIUS with broader authority to subpoena 

information from third parties, and greatly expands 

CFIUS’s legal authority to obtain information about 

“non-notified” transactions—transactions that were not 

voluntarily filed with CFIUS.

•	 Even if there is no mandatory filing requirement, it is 

advisable to consider a voluntary filing with CFIUS in 

high-profile or sensitive transactions, as only CFIUS 

approval provides the transaction with safe harbor from 

future regulatory scrutiny. CFIUS has no statute of 

limitations. When a transaction is subject to voluntary 

CFIUS jurisdiction, but the parties decide not to file, 

CFIUS still has the authority to proactively reach out to 

the parties (even post-closing) to ask questions about the 

transaction and direct the parties to file a notice. In order 

to obtain CFIUS approval, the parties involved may be 

required to enter into a mitigation agreement with CFIUS 

in order to address national security, law enforcement, or 

similar concerns raised by the involvement of a foreign 

investor in the transaction, which may in turn impact or 

modify deal terms previously agreed by the parties.

•	 The Committee for the Assessment of Foreign 
Participation in the United States Telecommunications 
Services Sector (Team Telecom). The Committee for the 

Assessment of Foreign Participation in the United States 

Telecommunications Services Sector, known commonly 

as Team Telecom, assists the FCC in reviewing national 

security and law enforcement concerns that may be raised 

by foreign participation in the U.S. telecommunications 

sector. Team Telecom was formally established via Exec. 

Order No. 13913, 85 FR 19643 in 2020, however, it 

has operated informally for more than 20 years. The 

executive order establishes an official structure, timeline, 

scope of authority, and review process. The “Committee 

Members” include the U.S. Attorney General, who chairs 

the committee, and the Secretaries of Homeland Security 

and Defense (the executive order also provides that 

eleven additional executive branch officials will serve 

as “Advisors”). The executive order permits committee 

review of both new FCC applications and existing licenses.

a.	 New Applications. The committee must conduct a 

review of any application referred to it by the FCC 

to evaluate whether granting the requested license 

or license transfer may pose national security or law 

enforcement risks. The FCC’s practice with Team 

Telecom has been to refer (1) international section 214 

and submarine cable landing license applications where 

an applicant has 10% or greater direct or indirect 

foreign ownership, and (2) petitions seeking authority 

to exceed 47 USCS § 310(b) foreign ownership limits 

for broadcast and common carrier wireless licensees.

b.	Existing Licenses. The executive order also permits 

the committee to review existing FCC licenses “to 

identify any additional or new risks to national security 



or law enforcement interests of the United States,” 

even in the absence of any change in foreign interest 

in the licensee, and, presumably, even licenses the 

applications for which had not qualified for referral to 

the committee (or, formerly, Team Telecom) in the first 

instance. Such a review must be approved by a majority 

vote of the Committee Members and notice of the 

review must be promptly provided to the Committee 

Advisors.

•	 With respect to a review of an application, the committee 

may (1) advise the FCC that it has no objections, (2) 

recommend that the FCC deny the application, or (3) 

recommend that the FCC only grant the license or license 

transfer contingent on the applicant’s compliance with 

mitigation measures negotiated by the committee. With 

respect to a review of an existing license, the committee 

may (a) recommend that the FCC modify the license 

to include a condition of compliance with mitigation 

measures negotiated by the committee, (b) recommend 

that the FCC revoke the license, or (c) take no action.

•	 While the formalization of Team Telecom does not 

explicitly name certain countries of concern, it is 

reflective of increased U.S. government scrutiny of 

Chinese involvement in U.S. supply chains, including 

the telecommunications sector. For example, on 

recommendation from Team Telecom, the FCC revoked 

China Telecom and China Unicom’s domestic and 

international authority to provide telecommunications 

services in the United States due to unacceptable national 

security and law enforcement risks in October 2021 and 

February 2022 respectively. In March 2022, the FCC 

revoked the domestic authority of Pacific Networks 

and its wholly-owned subsidiary, ComNet, also revoking 

and terminating their international authority. As with 

the previous cases where the FCC revoked companies’ 

authority, the FCC found that Pacific Networks and 

ComNet were “subject to exploitation, influence, and 

control by the Chinese government and are likely 

to be forced to comply with Chinese government 

requests without sufficient legal procedures subject to 

independent judicial oversight.” Tension between the U.S. 

and China is likely to continue and intensify.

•	 CFIUS will often coordinate on reviews with Team 

Telecom before approving telecom-related transactions, 

which may extend review timelines and effect closing 

targets.

•	 On April 20, 2023, the FCC proposed new rules 

that would require, for the first time, companies 

with existing authorizations to provide international 

telecommunications services to and from the United 

States to file renewal applications at the FCC. The 

proposed rules aim to enable up-to-date review of 

international Section 214 authorizations to fully take 

into account rapidly changing national security, law 

enforcement, and other considerations. To stay ahead 

of evolving threats, the FCC proposed a framework 

allowing a careful review of foreign-owned authorization 

holders as part of a renewal process involving close 

consultation with U.S. national security, law enforcement, 

and other agencies in the Executive Branch, akin to the 

FCC’s current practice for review of applications for 

international Section 214 authorizations with foreign 

ownership.

•	 Ownership limitations. Various ownership and control 

limitations and requirements apply to the telecom 

industry under FCC and other applicable laws. For 

example, the FCC has a 25% foreign ownership cap on 

broadcast licensees. Waivers allowing exceptions to this 

requirement may be granted, and will be reviewed by 

Team Telecom. Parties are also prohibited from owning 

certain combinations of assets (e.g., the FCC limits the 

number of television and radio broadcast stations per 

market, broadcast stations and newspapers per market, or 

television stations per national “reach”). DOJ competition 

considerations, per market or nationally, also may be 

relevant. If the combination of the target’s business and 

buyer’s business would exceed these limitations and the 

problematic assets are not core to the business or the 

parties’ interest in the transaction, the buyer may want 

to structure the deal as an asset transaction, with any 

problematic assets being excluded from the deal.

•	 Mass migration guidelines. Many states have strict 

notification, disclosure, consent, and other requirements 

that apply to mass migrations of customers. These apply 

to migrations from an existing technology or platform 

to a newer technology (e.g., transition of landline phone 

service from a copper network to a fiber optic network), 

and may also be triggered by a transaction structured as 

an asset acquisition. Parties should consult with applicable 

regulatory specialists to ensure that any such applicable 

requirements are complied with and incorporated into the 

transaction documents and timeline as appropriate.

Key Due Diligence Findings
Key due diligence findings may influence whether the 

transaction is structured as an asset deal, a stock deal, or a 

combination of the two. For example, if certain key material 

contracts contain anti-assignment provisions but do not 

have change-of-control provisions, it may be desirable to 

structure the transaction as a stock deal so as to eliminate 

any requirement to seek the consent of the counterparties to 

such agreements. Where a number of employees are under 

contract, a stock deal may be preferable to an asset deal 



structure where each individual contract would need to be 

assigned (thus increasing the possibility for renegotiation of 

contract terms with such employees).

Conversely, if the target is subject to significant pending 

or expected liabilities, the buyer may prefer an asset deal 

structure with such liabilities excluded. Seller indemnities can 

also be used to protect the buyer against such liabilities in the 

event an asset deal structure is not used.

Regulatory Matters
FCC Approval
As noted above, the FCC is the primary regulator relevant 

to telecom companies, responsible for the issuance of a 

variety of licenses and authorizations necessary to operate 

in the telecom space (e.g., wireless licenses, spectrum 

licenses (including broadcast licenses), satellite earth 

stations, equipment authorizations, and certificates of public 

convenience and necessity). Under the Communications 

Act of 1934, the FCC’s consent is required in advance of 

assigning or transferring control of FCC licenses, permits, 

or authorizations. Control for this purpose includes both 

assignment or transfer of a controlling interest, and an 

ownership change from less than 50% to 50% or greater. As 

a result, both asset and stock transactions where the target 

holds FCC licenses, permits, or authorizations likely will 

require FCC approval before the transaction may be closed 

lawfully. In addition to any pre-closing filing and approval 

obligations, a post-closing notification of the consummation 

of the transaction also must be filed.

The FCC approval process usually is not subject to any 

specific time limits. For simple transactions involving certain 

kinds of licenses and authorizations, consent may be granted 

within a few days. For many FCC assignment of license and 

transfer of control applications, grant of consent can be as 

little as about 40 days or may take months or years. As a 

general matter for more complex transactions, the FCC may 

observe a 180-day “shot clock” once the application(s) for 

approval have been filed. The 180-day timeline is a general 

guideline and not a formal requirement, however, and the 

FCC also reserves the right to “stop the clock” during the 

process for various reasons. For many such transactions, the 

FCC shares jurisdiction over the transactions, most notably 

with the DOJ, which also may affect timing and outcome. 

Detailed information about the FCC’s review process in 

connection with M&A transactions is available on the FCC’s 

website at https://www.fcc.gov/proceedings-actions/mergers-

and-acquisitions.

Hart-Scott-Rodino
U.S. transactions (or transactions involving one or more U.S. 

parties) may trigger filing and approval requirements under 

the HSR, an antitrust regulation enforced by the Department 

of Justice, and the FTC. Such approval is generally triggered 

(subject to some limited exemptions) if the transaction 

would result in the buyer holding voting securities or assets 

in the target in excess of a specified dollar value, or if the 

transaction size exceeds a specified dollar value threshold 

and the parties’ annual revenue exceeds certain amounts. 

(These trigger values are updated periodically.) If applicable, 

HSR clearance or approval must be obtained before the 

transaction can close. Telecom M&A transactions often 

exceed the HSR threshold and thus trigger this pre-closing 

filing and approval requirement. In addition, the current 

trend towards industry consolidation can increase the 

likelihood of antitrust concerns raised by M&A deals in the 

telecom industry. Merger Review Antitrust Fundamentals and 

Antitrust and Regulatory Considerations in an M&A Deal for 

a more in-depth discussion of the HSR filing requirement and 

related considerations.

State and Local Regulatory Requirements
Telecom companies are often subject to state and local 

regulatory requirements in addition to federal regulation, 

typically through the issuance of certificates of public 

convenience and necessity, registrations, or other similar 

permits and authorizations issued by state public utility 

commissions. Such certificates, registrations, permits, and 

authorizations are necessary to conduct business in a 

particular state, and the corresponding regulators typically 

have approval rights in the event a transaction will result in 

a change of control of the target’s business in such state, or 

that would otherwise result in a transfer of the underlying 

authorization. Filing and approval requirements and the 

associated timeline can vary substantially from state to state 

(and a single transaction may trigger requirements in multiple 

states), and the parties should consult with applicable 

specialists to ensure that all such requirements are taken into 

account in connection with the transaction.

CFIUS
As noted above, CFIUS approval may be relevant if the 

transaction involves matters of national security as a result 

of foreign investment in certain U.S. businesses. With the 

requirements of FIRRMA on critical technologies, critical 

infrastructure and sensitive data of U.S. nationals, which 

touch on some businesses in the telecom sector, as well as 

several recent telecom transactions that have garnered press 

attention, actors in the telecom M&A field, analyzing CFIUS 

jurisdiction over the transaction to determine mandatory 

filing requirements, as well as making a voluntary filing with 
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CFIUS and receiving approval as a condition to closing 

even if no mandatory filing is required, has become the new 

standard. See the section “Regulatory Considerations” under 

the section Structuring the Deal and Post-closing Operations 

for additional details regarding the CFIUS approval process.

The Purchase Agreement
Representations and Warranties
The scope of representations and warranties is typically 

among the most heavily negotiated components of a 

merger or acquisition agreement. In addition to customary 

representations and warranties regarding the target’s 

business (e.g., financial statements, compliance with law, 

litigation, employee matters, permits, taxes, real property 

matters, party-related transactions), transactions involving 

companies in the telecom space may warrant the inclusion of 

some or all of the following representations and warranties:

•	 Intellectual property. The scope of the intellectual 

property representations and warranties will vary based 

on the type of intellectual property owned or licensed by 

the target and how central such intellectual property is to 

the target’s business. Key items to cover, as appropriate, 

include:

	o The target’s valid right to use all IP used in its business 

as currently conducted and as proposed to be 

conducted, including sole and exclusive ownership of 

any owned IP and valid licenses to use any licensed IP

	o The sufficiency of the target’s owned or in-licensed IP 

for the conduct of its business (as currently conducted 

and as proposed to be conducted)

	o The absence of any activities that infringe the IP rights 

of any other person (including the receipt of any notices 

or communications that allege any such infringing 

activity has occurred)

	o The absence of any facts or circumstances that would 

render any of the target’s IP invalid, unenforceable, or 

otherwise have any adverse effect on the target’s IP 

rights

	o Use of appropriate contracts and other agreements to 

ensure that all ownership and other rights with respect 

to any inventions or other items developed by any 

employees, independent contractors, or other service 

providers are fully vested in the target

	o Compliance with all applicable laws relating to the 

target’s IP and uses thereof

	o Compliance with Digital Millennium Copyright Act 

(DMCA) notice and take down requests and proper 

registration of a DMCA agent

	o Compliance with national security letters, foreign 

intelligence surveillance requests, and related requests 

for information directed to the target

	o Implementation of appropriate security measures 

to protect the target’s IP (and the absence of any 

breaches thereof)

	o Appropriate confidentiality measures to ensure the 

secrecy of any confidential or proprietary information 

(and the absence of any breaches thereof)

Details of any exceptions should be included in the 

disclosure schedules, and it is typical to also include 

in the disclosure schedules a comprehensive list 

of all IP used by the target, broken down into each 

type (e.g., patents, trademarks, trade names, domain 

names, etc.), with details of any related registrations. 

Data/privacy matters and open source should also 

be addressed where relevant—see further discussion 

below. The survival period for IP representations and 

warranties is often longer than for representations and 

warranties generally. Similarly, liability for breaches of 

IP representations and warranties may be outside of the 

general indemnity cap (although may still be capped).

•	 Data security and privacy. Representations and 

warranties relating to data security and privacy are of 

particular importance in the telecom space given the 

volume and nature of data being handled. These should 

include:

	o Compliance with applicable data security and privacy 

laws, regulations, contractual obligations, and company 

policies and procedures in connection with the 

collection, use, and retention of any data or personal 

information collected in connection with the target’s 

business or operations, including confirmation that 

there have been no material breaches, unauthorized 

disclosures or misappropriations, or other violations of 

any privacy rights or confidentiality protections with 

respect to any such data

	o Confirmation that no person has threatened to take any 

action that would result in such a breach, unauthorized 

disclosure, or other violation

	o Confirmation that the target company has adopted 

and materially complied with document information 

security and privacy program policies and procedures 

commensurate with its business needs and consistent 

with legal and contractual obligations. This can 

further include confirmation that all service programs 

has appropriate programs in place as well and are 

contractually subject to suitable binding security and 

privacy obligations



	o Confirmation that the target company has implemented 

security and other measures as required and otherwise 

appropriate to protect against any such breach, 

unauthorized disclosure or misappropriation, misuse, or 

other violation of such data

	o Confirmation that the target has implemented 

appropriate backup, security, and disaster recovery 

technologies and procedures to address any potential 

breach or unauthorized disclosure

In some cases, the disclosure schedules will contain 

copies of (or links to copies of) the target company’s 

privacy policies. As with most representations and 

warranties, a key point of negotiation will be the use of 

materiality, material adverse effect, and/or knowledge 

qualifiers. In evaluating the level of materiality 

qualifier to accept, the buyer should be aware of 

the consequences of any violations that would not 

result in a breach of the warranty to determine if it is 

taking on an acceptable level of risk. Given the volume 

and type of data handled by telecom companies, the 

consequences of a data or security breach could be 

severe and costly, and the buyer should be particularly 

mindful of this when considering what level of risk to 

accept.

•	 Cable systems and franchises. For transactions involving 

cable companies, it can be helpful for the target to 

provide representations and warranties as to the cable 

franchise areas in which it operates, including subscriber 

information for each, as well as all franchises operated 

by the target. The buyer may also want comfort that all 

cable systems managed by the target are wholly owned 

and are in compliance with all applicable franchises. 

Further, the target should represent and warrant that all 

franchises are binding and in full force and effect, that 

renewals thereof on the same or commercially reasonable 

terms are expected without issue (including the timely 

filing of any renewal notices where applicable), and that 

there are no pending or threatened actions, audits, or 

inquiries relating to any such franchise or the renewal 

thereof. Finally, the target should provide details of 

all commitments relating to any franchise and provide 

representations and warranties as to such details, where 

appropriate.

•	 IT matters. Depending on the nature of the target’s IT 

assets and the extent to which its business and operations 

is dependent on any corresponding systems, inclusion 

of specific representations and warranties regarding 

the target’s IT may be appropriate. These should include 

confirmation that:

	o The IT assets are in good working order, sufficient to 

support the target’s business as currently conducted, 

and there are no known security vulnerabilities that are 

un-remediated.

	o The target has taken appropriate actions to protect the 

integrity, security, and confidentiality of the IT assets 

against any unauthorized use, disclosure, modification, 

or other interruption, including the implementation 

of appropriate data backup, disaster avoidance, and 

recovery procedures (this can be in accordance with 

industry standards or another appropriate threshold).

	o No security breach has occurred (except as disclosed in 

the schedule).

	o If AI is being used, specific representations and 

warranties regarding appropriate governance, 

risk management, and legal compliance have been 

addressed with respect to such AI systems.

•	 Network and other infrastructure. Depending on 

the nature of the target’s business and the key assets 

involved, the buyer may request specific representations 

and warranties as to the quality and status of the target’s 

network or other assets central to its business and 

infrastructure. These should include confirmation that:

	o The referenced assets are in good working condition 

and without material defects, and are sufficient to 

support the target’s business as currently conducted.

	o The target has valid title to, and such other rights to 

use, all such items and equipment necessary to maintain 

such assets in good working order.

	o The target has all access rights in connection with 

its network or other infrastructure as is necessary 

to conduct its business and consistent with industry 

standards.

•	 Satellites. If the target owns or uses any satellites, the 

buyer may want to include specific representations and 

warranties relating to such satellites. This may include:

	o A list of any owned satellites and satellites on which the 

target leases or has the right to lease capacity, including 

any satellites in production, including FAA registry 

information (international designation number, orbital 

parameters, etc.)

	o Copies of any health status reports relating to such 

satellites, including details of any anomalies or incidents

	o Details of ITU frequency assignments

	o Overview of any concession or coordination 

agreements

	o Details of any tracking and control, telemetry, 

transmitting and/or receiving station facility



•	 Material contracts. The material contracts 

representations and warranties in a telecom M&A 

transaction will be generally in line with those for 

transactions in other industries, but may include some 

additional categories of contracts. See the section 

“Material Contracts” under Due Diligence for a discussion 

of the types of contracts that may be relevant. In short, 

the representations and warranties should confirm that:

	o All such contracts are valid, binding, and in full force 

and effect.

	o All obligations required to be performed to date have 

been performed.

	o There is no default, breach, or other event that with 

notice or lapse of time (or both) would constitute a 

default or breach.

It is typical for such representations and warranties to be 

qualified by materiality or material adverse effect.

•	 Anti-bribery / anti-corruption; sanctions / export 
control laws. The inclusion of representations and 

warranties relating to anti-bribery or anticorruption laws 

and regulations is becoming increasingly prevalent in 

transactions generally, and is often seen in transactions 

in the telecom industry given the heavy regulation of 

companies in this space. This is particularly important 

where one or more parties involved in the transaction 

have global business operations or commercial partners 

outside the United States. For U.S. transactions or 

transactions involving U.S. companies, the primary anti-

bribery statute is the Foreign Corrupt Practices Act 

(FCPA), which prohibits companies (including their 

directors, officers, owners, employees, and agents) 

from making or offering to make any payments to any 

government official, political party, or political candidate 

for the purpose of influencing a decision or otherwise 

obtaining an improper advantage. The FCPA also requires 

companies to put in place sufficient internal accounting 

controls to avoid such illegal payments, and to maintain 

accurate books and records. Additional similar statutes 

may apply if the parties have a presence in, or are doing 

business in, other jurisdictions.

The representation and warranty typically:

	o Covers all persons related to the target who could be 

liable under the FCPA

	o Lists the various actions prohibited by the statute with 

a confirmation that no such actions have been taken

	o Confirms that the required accounting and other 

internal controls are in place

	o Confirms that no governmental authority has 

investigated or threatened to investigate the target 

for any alleged violations of the FCPA or any similar 

applicable laws

Many recent telecom transactions have also included 

representations and warranties relating to compliance 

with applicable sanctions and export control laws and 

regulations, including implementation of policies and 

procedures designed to ensure such compliance.

•	 Open source. Representations and warranties relating 

to open source should be included if the target company 

has any proprietary software or is otherwise involved in 

software development in connection with its business 

and operations. These representations and warranties 

generally address the same items as are the focus of an 

open source due diligence review, namely that the target’s 

proprietary technology or software is not derived from, 

and does not contain, any open source code, shareware, 

or other software that is licensed under a public license. 

In the event that any such open source software or 

public licenses do apply, the target should specify which 

open source software and technology is being used, and 

that the inclusion of such items is in full compliance with 

applicable requirements (including any required consents) 

and does not affect the target company’s proprietary 

software or technology or any use or ownership rights 

therein, including the ability to make derivative works. 

In particular, the representations and warranties should 

provide comfort that no copyleft licenses are involved 

and the target’s inclusion of any open source code will not 

trigger any obligation to disclose the target’s proprietary 

code to, nor refrain from asserting the target’s intellectual 

property rights against, any third parties.

Interim Covenants
In addition to customary interim covenants, such as 

confidentiality, cooperation / further assurances, and access 

to information, covenants relevant to telecom transactions 

may include the following:

•	 Conduct of business. The conduct of business covenant 

is customary in transactions generally, but may include 

additional items for a transaction involving telecom 

companies, such as prohibitions or restrictions on:

	o Taking any action that would require the receipt 

or transfer of any FCC licenses or other similar 

authorizations (including new applications for any such 

license or authorization)

	o Making or committing to any capital expenditures not 

reflected in the current capital expenditures budget

	o Entering into any new agreements for the provision of 

telecom services (e.g., landline, wireless, internet) unless 

such agreements are terminable upon reasonable 

notice (e.g., 30–60 days)



	o Canceling, forfeiting, or failing to renew any material 

FCC or other communications license or authorization

	o Amending or modifying any franchise or related 

arrangement, or failing to maintain any franchise in full 

force and effect

	o Failing to make any required payments to any federal, 

state, or local regulatory authority

•	 No control. The transaction documents for recent deals 

involving telecom companies include language to make 

clear that notwithstanding any other provisions to the 

contrary, the buyer will not have any direct or indirect 

control or influence over the target’s (or any of its 

subsidiaries’) business, operations, decision-making, or 

assets during the period between signing and closing. In 

merger agreements, the provision is generally mutual to 

make clear that neither party will have any such control 

or influence over the other party or its subsidiaries. 

While this type of provision is not unique to transactions 

in the telecom industry, it can be helpful to preempt any 

antitrust concerns that might otherwise be raised by the 

conduct of business covenant or other language that 

could be read to grant the buyer too much influence over 

the target’s business prior to closing.

•	 Director and officer liability. It is common in transactions 

involving telecom companies to include covenants 

pursuant to which the buyer commits to keep in place an 

insurance policy covering the indemnification of directors 

and officers of the target for any pre-closing actions 

taken in their capacity as such, which policy will remain 

in place for at least six years following the closing of the 

transaction (so-called tail coverage). The buyer often 

further commits to maintain such policy in place even in 

the event of future M&A transactions during such six-year 

period, including resale of the target.

•	 Compliance and remediation. In the event any regulatory 

noncompliance is identified during the due diligence 

period or is otherwise disclosed to the buyer, the buyer 

may consider including covenants obligating the target to 

remedy such matters during the period between signing 

and closing. This may include updating or submitting 

filings, making delinquent payments, and taking such other 

actions as may be relevant to any issues identified. The 

covenant may also include a general obligation to take 

such actions as may be reasonably necessary to maintain 

and preserve all regulatory licenses and authorizations 

and, conversely, to refrain from taking any actions that 

would give any applicable governmental authorities 

grounds to institute any proceedings that may result in 

the suspension, revocation, or modification of any such 

license or authorization.

•	 Regulatory approval process. See Items Relating to 

Regulatory Matters below for a discussion of various 

items to consider in drafting interim covenants relating to 

the regulatory approval processes applicable to telecom 

transactions.

Closing Conditions
Closing conditions are among the more heavily negotiated 

provisions of a merger or acquisition agreement as 

there is inherent tension between the seller’s desire for 

certainty of closing (and corresponding interest in limiting 

conditions where possible) and the buyer’s desire to resolve 

uncertainties and mitigate risk before it becomes the owner 

of the target’s business. In determining what items to include 

as closing conditions, the parties will need to consider:

•	 The expected timing for such items

•	 The risk of the transaction not closing (or not closing 

within the desired timeline as a result of such items)

•	 The potential leverage given to third parties involved in 

satisfying such closing conditions

•	 The impact on the target’s business if such items are not 

resolved prior to closing (or at all)

External factors such as whether the transaction process is 

competitive, the desired timeline for closing, and the relative 

bargaining power of the parties will also influence the type 

and scope of closing conditions. Certain closing conditions 

that are likely to be relevant in a telecom M&A transaction 

are discussed in more detail below. In addition, see Antitrust 

and Regulatory Considerations in an M&A Deal for further 

discussion of closing conditions generally.

•	 Receipt of regulatory approvals. Receipt of any required 

pre-closing regulatory approvals should always be a 

condition to closing; failure to obtain such approvals prior 

to closing transaction could result in rescission of the 

closing, fines, and other penalties. Where such approvals 

can be obtained after closing, the parties should evaluate 

the consequences of failure to ultimately obtain such 

approval and determine whether including such items as 

a condition to closing is still warranted (e.g., if it involves 

a jurisdiction that is material to either party’s business 

or if there is any material risk that the approval might 

not ultimately be obtained). For example, parties often 

include CFIUS approval as a closing condition although 

such approval is not technically required in order to close, 

in order to avoid any potential post-closing issues or 

unwinding of the transaction.

•	 Receipt of key third-party consents. Most transactions 

involve at least some material contracts for which 

consent is required, and whether to include receipt of 
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such consents as a closing condition is often an item that 

is heavily negotiated by the parties. This is a common 

issue in telecom transactions as financing arrangements, 

distribution agreements, programming agreements, and 

other key material contracts often include both change-

of-control and anti-assignment provisions. The parties will 

need to balance the risk of not obtaining such consents 

(and resulting impact on the business) with the risk of not 

closing the transaction on the desired timeline due to the 

impact of negotiating with such counterparty.

•	 Cleanup of regulatory compliance matters. If any 

regulatory issues or areas of noncompliance are identified 

during the due diligence process, in addition to any 

provisions allocating liability for such matters (e.g., special 

indemnities by the seller in favor of the buyer), it may 

be prudent for the buyer to request that such items are 

addressed and resolved during the interim period. This is 

often managed through the inclusion of interim covenants 

that outline a mutually agreed approach for the resolution 

of such matters as discussed above in compliance and 

remediation under the section “Interim Covenants” of The 

Purchase Agreement. However, if the issue is significant 

to the target’s business or could trigger other issues or 

complications, including jeopardizing any aspect of any 

required regulatory approval processes, inclusion of a 

specific closing condition may be warranted.

Items Relating to Regulatory Matters
The telecom industry is heavily regulated and depends 

on government-issued licenses, permits, and other 

authorizations in order to conduct business and service 

customers. As a result, identifying regulatory approvals 

and other requirements relevant to a transaction involving 

telecom companies is a critical part of the deal process, and 

involvement of appropriate regulatory counsel as early in the 

deal process as possible is recommended. In particular, the 

parties will want to ensure that the due diligence process, 

negotiations, and language of the principal transaction 

documents have adequately addressed such requirements 

and any corresponding obligations or other considerations. 

Relevant provisions in the principal transaction documents 

are included below. For further discussion of regulatory 

matters, generally, see Regulatory Approvals and Filings in 

M&A Deals.

•	 Regulatory approval process generally. The purchase or 

merger agreement should include covenants relating to 

the regulatory approval process, including:

	o Allocation of responsibility for any filings, notifications, 

or other communications to regulators, including any 

rights of the other party to review or comment on such 

items

	o The communications process generally, including any 

obligation to notify the other party in the event of any 

correspondence, meetings, or other communications 

with the regulators, and related participation rights

	o Allocation of fees and expenses (note that fees are 

typically imposed on the buyer by statute but the 

parties may agree to an alternative allocation)

	o Obligations in the event any required approvals are 

conditioned on either party taking certain actions, 

which may include some general details as to the types 

of conditions and requirements each party is prepared 

to accept

	o The level of efforts required by each party in the 

performance of its obligations relating to the regulatory 

process

•	 Termination rights and fees. The parties should specify 

under what circumstances one or both parties may 

terminate the acquisition or merger agreement in the 

event a required regulatory approval is not obtained. This 

includes approvals that are conditioned on the taking of 

certain actions that a party is not prepared to undertake 

(and where the acquisition or merger agreement does not 

impose any obligation on such party to take such action). 

The parties should also consider whether any termination 

fee will be payable in the event of such a termination. 

While this is not typical, a party may elect to be 

responsible for payment of a termination fee in order to 

give it a termination right that would otherwise be barred 

by a contractual obligation to take certain actions imposed 

by the regulators. For more information, see Termination 

Rights and Fees in Acquisition Agreements.

•	 Drop-dead date. The date by which either party may 

terminate the acquisition or merger agreement if all 

closing conditions have not been satisfied or waived, 

referred to as the drop-dead date, is typically influenced 

by the expected length of any regulatory approval 

processes as these are typically the conditions that take 

the longest to satisfy. Generally, the parties will set the 

date to include a buffer (one or two months) following 

the expected timing for approval, although this depends 

on factors specific to the parties and the particular 

transaction, seasonality of the relevant business, etc. 

An alternative is to include an extension right for the 

drop-dead date to accommodate a longer than expected 

regulatory process, provided all other conditions have 

been satisfied (or waived). See Termination Triggering 

Events in M&A Transaction Agreements — Failure to 

Satisfy Closing Conditions by a Specified Date for further 

discussion of drop-dead dates.
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