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RAY  
OF HOPE

VENEZUELA

JOSÉ SIRVEN

Many investors would shy 
away from investing in 

Venezuela, but there are 
some that see opportunities in 
the South American country – 
Holland & Knight is gearing up 

to offer them support
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Despite the fact that Venezuela has been wracked by economic and political turmoil, 
some investors still see a country that offers potential. And any investor that wants to 
take what many would see as the very bold step of ploughing their money into the South 
American country will need a lawyer. In an effort to capitalise on this burgeoning market 
for legal services, law firm Holland & Knight announced in February it had formed a 
Venezuela focus team. The team includes a group of 20 partners who are advising clients 
on their interests in the country. And the early signs are that Holland & Knight’s strategy 
could pay off. “We are beginning to get expressions of interest from many clients for a 
return to what was once a thriving market,” says Miami-based managing partner José 
Sirven, co-chair of the firm’s Venezuela focus team. “Many of our clients hope that there 
will be positive changes.” 

VENEZUELA D“WE ARE BEGINNING TO GET EXPRESSIONS OF 
INTEREST FROM MANY CLIENTS FOR A RETURN 

TO WHAT WAS ONCE A THRIVING MARKET

”
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“IT’S A VERY 
FLUID 
SITUATION, AND 
IT’S A CAUSE 
FOR CONCERN 
FOR A LOT 
OF CLIENTS 
BECAUSE IT’S 
NOT ENTIRELY 
CLEAR WHAT 
CAN AND 
CANNOT BE 
DONE

”

So what are Holland & Knight’s 
credentials and do they represent a 
good bet for clients that are looking to 
find business in Caracas? Well, the firm 
has significant experience of advising 
clients on trade and sanctions matters, 
as well as having expertise in the areas 
of corporate and tax, energy and natural 
resources, real estate and hospitality, 
and international disputes. Added to this 
is the fact that the law firm has had a 
strategic alliance with Venezuelan law 
firm Tinoco Travieso Planchart & Nuñez 
for more than 20 years. As a result, the 
firm is confident it has the expertise to 
help clients avoid potential pitfalls. “We’re 
close to the issues and in some ways, 
while we are not on the ground there, our 
strategic partners are, and that has been a 
real driver for us,” Sirven says.

FORCED OUT
Holland & Knight and Tinoco Travieso 
Planchart & Nuñez have jointly 
represented dozens of clients on 
Venezuela-related matters, including 
entry into the Venezuelan market, 
mergers and acquisitions, issues relating 
to exiting the country, dealing with 
expropriation, as well as litigation 
and arbitration involving the current 
government. Holland & Knight’s strategy 
has been to ensure it can offer clients 
access to lawyers that have experience 
‘on the ground’ in the troubled country. 
“Essentially we thought it was important 
to bring together lawyers from a number 
of different disciplines and specialties 
with past experience in Venezuela so 
that we are ready to help our clients 
with market entry or re-entry,” Sirven 
explains. “Many of our clients were in 
Venezuela but were forced out, but they 
would view that market very positively if 
things change.”

Holland & Knight’s lawyers often find 
themselves deluged with requests from 
clients for advice on sanctions. “The vast 
majority of our work involves sanctions 
work,” says Sirven. “We do a lot of work for 
financial institutions who are struggling 

with how to deal with the daily changes 
to the sanctions scheme here in the 
US (with respect to Venezuelan assets), 
and so a lot of our advice is banking-
related, whether we are representing 
banking institutions, or logistics and 
transportation companies, some of whom 
are operating vessels and are concerned 
that the way they are doing business with 
Venezuela could be in violation of some of 
the sanctions that exist.”

WORRY FOR CLIENTS
This is indeed a worry for clients, in 
large part due to the unpredictability 
of the situation. “It’s difficult because it 
changes every day,” Sirven says. “The US 
government is applying added pressure 
by expanding the sanctions programme, 
and we have lawyers in Miami and 
Washington DC who are spending a great 
deal of their time helping our clients 
understand it all, including whether they 
can do business there, ship goods from 
A to B, or whether they can make bank 
deposits to a particular client.” In this 
environment, the only constant is change 
and this causes anxiety for clients. “It’s 
a very fluid situation, and it’s a cause for 
concern for a lot of clients because it’s 
not entirely clear what can and cannot be 
done,” Sirven explains.

The oil and gas industry, in particular, has 
been particularly unsettled by the strife 
in the country. “Oil and gas is greatly 
affected because if you’re involved in that 
sector in Venezuela then there is likely a 
connection to state oil company PDVSA,” 
says Sirven. So what’s the problem with 
PDVSA? The US imposed sanctions 
on PDVSA in January, freezing all the 
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company’s property and other interests 
in the US and prohibiting US persons and 
companies from engaging in transactions 
without prior authorisation from the 
Office of Foreign Assets Control (OFAC). 
This has caused a major headache for 
oil industry clients and, despite the fact 
that Holland and Knight has lawyers 
with considerable expertise in the area 
of sanctions, it’s a challenging case to 
deal with. “It’s a very complex and fluid 
situation and our clients have to deal with 
this on a daily basis,” Sirven says.

STILL OPTIMISTIC
Yet, despite this, there is still a sense 
of hope among some investors. Sirven 
claims that there remains optimism 
among clients that business opportunities 
will once again emerge in Venezuela. “We 
definitely see a high degree of long-term 
optimism,” he argues. When Juan Guaidó 
[who is recognised as the Venezuelan 
president by a number of foreign 
governments] first emerged there was a 
feeling that things would change pretty 
quickly, but some of that optimism has 
tempered a little as regime change wasn’t 
immediate,” Sirven adds, in reference 
to the head of the opposition declaring 
himself interim president in January, in 
defiance of the regime of Nicolás Maduro, 
the ‘other’ Venezuelan president, whose 
legitimacy is in dispute. 

However, Sirven insists that “there 
is optimism that things will change”. 
He adds: “The hope is that once things 
do change, the structural changes 
that would be required, starting with 
government, will fall into place, and 
foreign investment would increase 
dramatically.” Yet, some investors are 
ready to invest now. “There are some 
outliers who have a higher risk tolerance 
and who think that they might be willing 
to make certain investments now because 
the cost of entry is lower, for obvious 
reasons, but our experience with our 
clients is that they are optimistic, but 
watching closely for change to occur 
before they take any big steps,” explains 
Sirven.

Any post-Maduro government is likely 
to make significant efforts to encourage 
foreign investment, particularly in the 
oil and gas sector in an effort to get the 
country’s hydrocarbons output back up 
to previous levels. It is also likely that it 
would seek to secure foreign aid from 
countries such as the US to try and jump 
start the economy as soon as possible. 

Venezuela’s recovery is also vitally 
important for neighbouring countries 
such as Colombia, due to the high 
number of Venezuelan people fleeing 
their country and creating issues with 
immigration in other Latin American 
states. Another issue is the potential 
prospect of possible military intervention 
in an effort to topple Maduro, but Sirven 
says this is not a concern of clients 
– many dismiss the idea of military 
intervention, particularly from the US, as 
a figment of Maduro’s imagination and 
a propaganda tool to fuel support for his 
regime. For investors with a large appetite 
for risk, the opportunities are there.  

373,000% 
Venezuela’s annual inflation rate

“THE HOPE IS 
THAT ONCE 
THINGS DO 
CHANGE, THE 
STRUCTURAL 
CHANGES 
THAT WOULD 
BE REQUIRED, 
STARTING WITH 
GOVERNMENT, 
WILL FALL 
INTO PLACE, 
AND FOREIGN 
INVESTMENT 
WOULD 
INCREASE 
DRAMATICALLY

”
HOLLAND & KNIGHT’S LATIN 
AMERICAN PRACTICE

The practice has more than 175 
lawyers, which, the firm says, makes it 
one of the largest among US law firms. 
The firm also says: “Holland & Knight is 
one of the few US firms with an office 
in Colombia, Venezuela’s neighbour 
and a country where many of its 
top natural resources professionals 
currently reside in exile.”
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INTRODUCTION
As from calendar year 2017, Italy has introduced a special 
forfait tax regime for individuals who transfer their tax 
residence to Italy. In a nutshell, such regime provides for 
the payment of a substitute tax of 100,000 Euro per year 
in lieu of ordinary taxation on (almost) all foreign-source 
income and gains. 

CONDITIONS
In order to be eligible for the regime, an individual must 
move his/her tax residence to Italy without having been 
resident therein for the previous nine out of ten years. For 
Italian income tax purposes, an individual is considered 
resident if at least one of the following conditions is fulfilled 
for most part of the calendar year: (i) registration within the 
Registry of the resident population; or (ii) habitual abode 
in Italy; or (iii) centre of one’s main business and interests 
in Italy.

INCOME TAX
The regime is available for a maximum of 15 years. 
During the period of validity, no income tax (other than 
the 100,000 Euro tax) is due on foreign-sourced income 
and gains, with the sole exception of capital gains on 
substantial shareholdings (basically those realized in 
any 12-month period which represent more than 20% of 
the voting rights in unlisted companies, or 2% if listed) 
realized during the first 5 years of effect of regime. The 
rationale behind this exception is to avoid so called “tax 
holidays”, whereby the transfer of residence is exclusively 
finalized (and limited) to the realization of latent capital 
gains: it follows that, where the specific circumstances of a 
particular case demonstrate that the above mentioned tax 
avoidance effects will not take place, taxpayers can obtain 
a ruling on the non-application of such carve-out to their 
specific cases. 

GENUINE ENTITIES AND THEIR RESIDENCE 
In case of taxpayers who are directors/key-shareholders 
of one or more foreign entities, the Italian tax authorities 
have expressly clarified that the transfer of such key-men 
to Italy under the regime does not impact on (nor per 
se attracts to Italy) the tax residence of the controlled/
managed entities (which thus maintain their tax residence 
abroad), with the consequence that any income deriv-
ing therefrom falls within the scope of application of the 
regime with no further income taxation in Italy. 

CASH BOXES 
Mutatis mutandis, in case of entities lacking of any 
substance and not carrying out any business activity (e.g. 
bare trusts, private foundations, cash boxes), taxpayers 
can ask the tax authorities to confirm that such vehi-
cles should be disregarded for Italian tax purposes (i.e. 
treated as non-existent): if confirmed, this implies that 
any income deriving from their underlying assets is seen 
as directly attributed to the relevant taxpayer and thus, if 
foreign-sourced, covered by the 100,000 Euro flat tax.

ADDITIONAL BENEFITS
In addition to the flat 100,000 Euro taxation of for-
eign-sourced income and gains, the forfait tax regime 
provides for further benefits, such as the exemption from 
wealth taxes and inheritance/gift taxes on foreign assets 
as well as the exemption from reporting obligations on 
foreign assets and income: the regime is thus appealing 
also from a privacy perspective. 

FAMILY MEMBERS
The regime can be extended also to one or more qualify-
ing family members, provided that they also fulfill the 9 out 
of 10 years non-residence condition, against the payment 
of a further annual tax of 25,000€ (rather than 100,000€) 
per each family member benefitting from the regime. 

TREATY APPLICATION
Finally, as far as double taxation conventions on income 
and capital based on the OECD Model are concerned, 
Italian tax authorities have expressly taken the view that 
Italy regards persons who are resident under this regime 
as resident for treaty purposes. Though important, treaty 
application is a bilateral exercise and much is left to the 
other countries, especially the source country who must 
apply relief clauses. In this respect, it is shall however be 
noted that a number of elements (based on the OECD 
Commentary to the Model and treaty practice) seem to 
lead to the conclusion that treaties would remain applica-
ble. 

SOME NUMBERS 
The regime, in force as from January 2017, is proving 
very appealing for individuals whose income is exclusively 
or mostly sourced outside of Italy and already quite a 
large number of applicants (about 400 until the end of 
2018) have come forward.
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Holland & Knight is a global firm with more than 1,300 
lawyers and professionals in 28 offices throughout 
the world, including the U.S., U.K., Mexico and 
Colombia. Our Mexico office offers our clients a true 
one-stop shop with full-service practice capabilities. 
We have the experience and knowledgeable teams 
in each industry that allow us to promote timely and 
efficient solutions to complex legal situations. 

We offer our services in the following areas:
• Antitrust and Competition
• Airports, Aircraft and Aviation
• International and Local Commercial Arbitration
• Investment Arbitration
• Intellectual Property 
• Compliance / U.S. Foreign Corrupt 

Practices Act (FCPA)
• Corporate Latin American Investigations 
• Energy
• Environment
• Financial Services
• International Trade
• Labor, Employment and Benefits
• Civil and Commercial Litigation
• Restructuring and Bankruptcy
• Mergers and Acquisitions
• Private Equity and Fund Formation
• Real Estate
• Customs and Trade Regulations 
• Regulatory and Government Affairs
• Structured Finance and Securitization
• Telecommunications
• Taxation
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