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Supreme Court Hears Suit on Retirement Plan Vendors

Cornell University’s lawyer told the high court that a ruling in favor of the plan participants would set a
dangerous precedent that would make all employers susceptible to lawsuits over the hiring of outside
vendors.

By Sabrina Kharrazi | January 23,2025

Upholding a 2nd Circuit ruling on Cornell University's use of outside vendors and recordkeepers in its
retirement plan would force plan sponsors to settle "meritless' litigation, the university's lawyers told the
Supreme Court on Wednesday.

Xiao Wang, an attorney with UVA Law representing the plan participants, urged the court to consider the
"pervasive abuses" that result from the fiduciary standards that are "difficult to police."

"Congress wanted to prescribe these simple and categorical and straightforward rules and prohibitions that
provide plaintiffs a cause of action and recognize the information asymmetry between the fiduciary and
their beneficiary," Wang said during oral arguments before the Supreme Court.

In 2016, former plan participants sued Cornell, alleging that fiduciaries of its 403(b) plan improperly
retained recordkeeping services from a third-party provider that connected the plan to products with high
management fees.

In November 2023, the 2nd Circuit dismissed the case, stating that prohibited transaction claims based on
service provider compensation must include allegations and clearly show using benchmarks that the fees
were overpriced or unnecessary.

The 3rd, 7th and 10th circuits have ruled that those claims, like those in the Cornell case, required
allegations beyond the fact that the plan sponsor had a relationship with a service provider. They must also
include allegations of self-dealing or fraud, the courts said.

The varying rulings have created a so-called split in the circuit courts as to what a plan participant's lawsuit
must allege to state a viable claim of a prohibited transaction under the Employee Retirement Income
Security Act.

Since 2016, hundreds of lawsuits have been filed against retirement plan sponsors alleging that their
fiduciary breaches caused participants to pay excessive fees.

In his questioning, Justice Brett Kavanaugh commented that the plaintiff's argument ""does seem to close
its eyes to the reality of what's going on," noting that many excessive-fee cases are filed against major
retirement plans.
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Early this month, numerous organizations including the Erisa Industry Committee, the American Council
on Education and the Chamber of Commerce filed amicus briefs petitioning the court to uphold the 2016
dismissal. Doing so, they said, would prevent an abundance of frivolous litigation against plan sponsors.

Other Supreme Court justices, including Samuel Alito and Ketanji Brown Jackson, on Wednesday discussed
potential guardrails that could be put in place to prevent the influx of '"bare bones' lawsuits that don't
allege legitimate wrongdoing, while also ensuring that plan participants aren't inhibited by their
"asymmetry" from their plan's information.

"The court appeared to recognize that because only the fiduciary possesses the critical
loading...  information, it would be unfair to require the plaintiff to allege that information in its
complaint," said Mark Thomson, partner at Engstrom Lee, who is unrelated to the case.

The Supreme Court justices took a ''pragmatic approach,' focusing on the many tools already available to a
district court if a complaint fails to meaningfully allege that a retirement plan was mismanaged, he said.

Based on the questions and comments made by the justices, the high court's ruling may be narrower than
the defense bar had hoped, said Lindsey Camp, partner at Holland & Knight who is unrelated to the case.

However, several justices recognized the concerns associated with "a plaintiff surviving a motion to dismiss
simply by pleading the existence of service provider contract," she noted.

"To address these concerns, it would not be surprising if the court discusses the need to allege an injury
caused by the service provider agreement to state a viable claim," Camp said.

Wang, who represents the class members, declined to comment.

Cornell is represented by Nicole Saharsky, partner at Mayer Brown, who didn't respond to requests for
comment.

A Cornell spokesperson declined to comment.

"Whatever we decide, someone's going to be potentially unfairly treated because no plaintiff has a way of
knowing what all the exemptions are and what potential exemptions the other side could pick," Justice
Sonya Sotomayor said during the oral arguments.

Ignites is a copyrighted publication. Ignites has agreed to make available its content for the sole use of the employees of
the subscriber company. Accordingly, it is a violation of the copyright law for anyone to duplicate the content of Ignites

for the use of any person, other than the employees of the subscriber company.

SPECIALIST A service from the Financial Times

https://www.ignites.com/pc/4744794/636644?all=true 2/2



