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Emerging Anficorruption Trends in

Latin America

By Joseph J. Mamounas and Marcelo Ovejero, Miami

American countries that, due to
their importance for international
business, are—and should be—of
great interest to practitioners

in anticorruption and internal
investigations.

Argentina: A New
Anticorruption Law on the
Horizon

Argentina is one of five Latin
American signatories to the OECD’s
Anti-Bribery Convention.? Generally,
the Anti-Bribery Convention obliges
Argentina to adopt measures to
criminalize, investigate and sanction
the bribery of foreign officials
committed in its territory and
abroad, when Argentine nationals
are involved.? Although it ratified

Former President Dilma Rousseff of Brazil (a katz/shutterstock.com)

hether fair or not, Latin America historically has
been regarded as a region where corruption is
deep and pervasive.?

Between 2000 and 2001, various Latin American nations
ratified the Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions
(Anti-Bribery Convention), adopted under the auspices
of the Organization for Economic Cooperation and
Development (OECD). The Anti-Bribery Convention
requires its signatories to introduce significant
anticorruption measures into their legal systems. In Latin
America, however, the situation remained unchanged for
many years, and it took almost ten years for significant
anticorruption efforts to develop in the region.

The purpose of this article is to provide a brief overview
of the most recent anticorruption trends in three Latin
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the Anti-Bribery Convention in
April 2001,* Argentina remains
noncompliant with its obligations.®

Efforts to change the current situation, though, began
after President Mauricio Macri assumed office in
December 2015. Indeed, the Macri administration
recently submitted to the Argentine Congress a

bill (Argentina Bill) intended to address Argentina’s
compliance with several articles of the Anti-Bribery
Convention.® Two aspects of the Argentina Bill are
relevant for the purposes of this article.

First, the Argentina Bill creates a criminal liability regime
for legal entities involved in foreign bribery,” thereby
fulfilling Argentina’s obligation under the Anti-Bribery
Convention to establish the liability of legal persons for
the bribery of a foreign public official.®

The Argentina Bill holds a legal entity criminally liable for
the acts of corruption—including the bribery of foreign
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officials—of its owners, controlling
shareholders, directors, officers, agents
and even independent contractors,
provided that these acts (1) are directly
or indirectly committed on the entity’s
behalf or to advance its interest; (2) have
the potential to benefit the entity; and
(3) result from the entity’s “inadequate
control and supervision,” which means
not having in place a compliance
program prior to the commission of
these acts.’ Under the Argentina Bill,

a legal entity is subject to a wide array
of sanctions that include fines ranging
from 10% to 20% of its gross revenue for
the fiscal year immediately preceding
the commission of the corrupt acts;
suspension of its activities, patents or
trademarks; prohibition to receive government contracts
or benefits; publication of the sentence; and compulsory
dissolution.®

Perhaps the most salient feature of the Argentina

Bill is that the legal entity’s criminal liability does not
derive from the act of corruption itself, but rather
from the entity’s failure to implement a compliance
program designed to prevent the commission of such
an act.™ Liability for the corrupt act pertains only to
the individuals who committed it, and it is wholly
independent from the legal entity’s liability.!? This
omission-based model is followed in other Anti-Bribery
Convention countries (e.g., Chile), and notably differs

from the commission-based model of the pioneering U.S.

Foreign Corrupt Practices Act of 1977, where the legal
entity is criminally liable for the act of corruption itself
and the existence of a compliance program only impacts
the applicable sanction.*

One potential issue that Argentina could face if it finally
adopts this criminal liability regime is that the Argentina
Bill is remarkably vague in its description of the elements
a compliance program must contain to defeat the
“inadequate control and supervision” standard. The
Argentina Bill merely states that a compliance program is

President Michel Temer of Brazil (Alf Ribeiro/shutterstock.com)

adequate when it is commensurate with the risks of the
legal entity’s activity, the entity’s size and its economic
capability.”® The Argentina Bill also lists various elements
that a compliance program “may” contain (e.g., a code
of ethics, whistleblower protections and third-party
due diligence),® but it does not indicate whether the
presence or absence of some or all of these elements

is determinative for liability purposes. Because the
adequacy of a compliance program is the main element
of the criminal offense, the Argentina Bill could be
constitutionally challenged as being vague, and thus

as failing to give notice of the legal entity’s conduct’s
illegality.

Second, the Argentina Bill establishes Argentina’s
jurisdiction over acts of bribery committed abroad
by Argentine nationals and legal entities domiciled in
Argentina.'’

Argentina’s Penal Code already makes it a crime to

bribe foreign officials in connection with an economic,
financial or commercial matter.'® But currently, the Penal
Code applies solely to (1) crimes committed, or having
effects, in Argentina; and (2) crimes committed abroad
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by Argentine officials.’® In other words, Argentina’s
Penal Code does not apply to crimes committed abroad
by Argentine nationals who are not Argentine officials,
i.e., the class of Argentine nationals that—for obvious
reasons—could be expected to be more often involved
in foreign bribery. At present, therefore, Argentina has
jurisdiction to prosecute the bribery of foreign officials
when it takes place within its territorial limits, but not
when it occurs abroad, except for the rare case where

the bribe is offered or paid by an Argentine official.

President Mauricio Macri of Argentina (Manvmedia/shutterstock.com)

The Argentina Bill’s jurisdictional proposal not only
would cure this peculiar deficiency in Argentine law,

but also would make Argentina compliant with its
obligation under the Anti-Bribery Convention to exercise
jurisdiction to prosecute its nationals for offenses
committed abroad.?

Brazil: Anticorruption Plea Agreements in Limbo

Brazil’s Law No. 12846, more commonly known as the
Clean Companies Act (CCA), is considered to be one of
the toughest anticorruption regimes in the world, as

it imposes strict administrative or civil liability on legal
entities for acts of corruption committed in their interest

or benefit.?! To date, however, there has been almost no
enforcement of the CCA.??

Part of the reason for this dearth of enforcement has
to do with the CCA’s leniency program. Conceived as

a key investigative tool under the CCA, the leniency
program basically allows legal entities that violated the
CCA to enter into a plea agreement with the Brazilian
authorities by offering their cooperation to investigate
the violation, in exchange for avoiding possible sanctions
and mitigating other ones.? In practice, though,
application of the CCA’s
leniency program has met
substantial opposition.

The major issue with this
program is that it authorizes
the executive branch of the
government—through its
Transparency Ministry—to
execute plea agreements with
legal entities liable for acts

of corruption without the
intervention or control of any
other public institutions.?*
The exclusion of other public
institutions encompasses the
Federal Public Prosecutor’s
Office, which operates
independently from the other
three branches of government
and has the specific mission of investigating and
prosecuting criminal and civil wrongdoing against the
state,® including corruption cases.

As expected, federal prosecutors in Brazil strongly have
opposed such unsupervised plea agreements between
the government and legal entities that the Federal Public
Prosecutor’s Office is investigating for corruption.?®
Among other things, the federal prosecutors have
pointed out that these agreements have been negotiated
by executive branch officials working under the authority
of politicians who themselves were believed to be
involved in the acts of corruption that motivated the
negotiations!?’
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The objections of the Federal Public Prosecutor’s Office
to the CCA’s leniency program have had a tremendous
impact in the context of the renowned Operacdo Lava
Jato (Operation Car Wash). Operation Car Wash is the
name given to a federal criminal investigation that

has uncovered massive acts of corruption in contracts
between the Brazilian state-owned company Petrobras
and multiple companies in the private sector. Dozens
of high-profile politicians and businessmen have been
detained or implicated in the investigation.

In early 2016, the government of former President Dilma
Rousseff commenced leniency program negotiations
with several companies involved in the Petrobras
corruption scandal. The exclusion of the Operation Car
Wash prosecutors from these negotiations was so heavily
criticized that when President Michel Temer replaced
Rousseff after her removal from office via impeachment,
the government decided to suspend the negotiations.?
In May 2016, the Transparency Ministry, responsible for
the negotiations, explained that the government would
wait for the Brazilian Congress to pass a new law for the
CCA’s leniency program.®

Only a few months later, in July 2016, though, the
government resumed plea-agreement discussions with
the Operation Car Wash companies without waiting for
the enactment of new legislation.® Interestingly, this
time the government conditioned the execution of the
plea agreements on the approval of the Federal Public
Prosecutor’s Office, among other public institutions.3!
As explained above, there is no such requirement in the
current CCA—the government can by itself enter into
plea agreements,3? but in this case evidently believed it
prudent not to act unilaterally.

Unfortunately, the government’s de facto regime for plea
agreements did not contribute to further progress in the
Operation Car Wash negotiations. When the government
was about to finalize the first plea agreement under the
CCA’s leniency program in September 2016, the Federal
Public Prosecutor’s Office objected on the ground that
the legal entity involved in the agreement was receiving
excessive benefits.3® Moreover, in October 2016, the
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head of the Transparency Ministry announced that all
plea-agreement discussions pertaining to Operation Car
Wash had been halted to allow the federal prosecutors
to conclude their investigation.®*

The bottom line is that plea agreements under the
CCA’s leniency program, i.e., Brazil’s main tool in its
combat of corporate corruption, are in limbo.

Chile: Enhanced Standards for Anticorruption
Compliance Programs

A reputed international anticorruption practitioner
observes that, while most international companies
have compliance programs in place, it is often the case
that these programs are not vigorously enforced within
the company, and as result, the robustness of these
programs is not sufficiently tested.®® In Chile, this issue
and its legal implications are at the heart of an ongoing,
high-profile matter arising under Chile’s criminal statute
for legal entities.

In Chile, Law No. 20393 follows an omission-based
model for the anticorruption liability of legal entities.3¢
As explained before, a legal entity is criminally liable
under this model not for the corrupt act itself, but for
its failure to implement a compliance program designed
to prevent the commission of such an act.” Thus, a
compliance program and its adequacy are central to
criminal liability under Chile’s corporate anticorruption
statute.

In this regard, a distinctive feature of the Chilean
system is that a legal entity may have its compliance
program certified by entities authorized and regulated
by Chile’s insurance regulator.?® The legal effect of this
certification—as well as the legal consequences that an
entity issuing an improper certification would suffer—
remains unclear.>® No tribunal has yet ruled on this
question, and while some maintain that a certification
excuses a legal entity from criminal liability,*® the Public
Prosecutor’s Office is of the opinion that a certification
merely heightens the state’s burden of proof.#

The meaning and scope of Law 20393’s provisions on
the adequacy and certification of a compliance program
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are currently being explored in the criminal investigation
of Corpesca S.A. (Corpesca). The largest fishing company
in Chile, Corpesca is under investigation for alleged
violations of Law No. 20393 stemming from the bribery,
by Corpesca officials, of Chilean legislators responsible
for passing a new statute for the fishing industry.

In a recent arraignment hearing, Corpesca denied the
charges against it, and stressed the fact that, prior to the
commission of the bribery, it had in place a compliance
program that was certified by a prestigious external
auditor.”? The Chilean prosecutors acting in the case
countered that Corpesca’s program basically was a
facade adopted to feign compliance with Law 20393.%3
Specifically, the prosecutors alleged that (1) key Corpesca
personnel, including its general manager, were not

even aware of the program’s existence; (2) employment
agreements within the company were not modified to
incorporate basic aspects of the program; (3) Corpesca
conducted no compliance training for its personnel;

and (4) the company’s compliance officer was not given
the autonomy and resources needed to carry out his
mission.*

Essentially, the position of the Public Prosecutor’s Office
is that the existence of a certified compliance program
alone is not sufficient to avoid criminal liability under
Law 20393 —rather, effective implementation of the
compliance program is required.* While this position
does not constitute the law in Chile, it does provide
clear guidance on how the statute will be enforced in
future cases, and ultimately, on the standards to which
companies subject to Chilean jurisdiction will be held
until—and if—a court takes a different position on this
matter.

The recent anticorruption developments in Argentina,
Brazil and Chile show that a more robust anticorruption
culture is taking hold in Latin America, with concrete
consequences in the legal and economic ends

of the spectrum. There is no question that Latin
American nations still must implement significant
structural adjustments to their legal systems, but the
anticorruption environment in the region is changing
rapidly. As anticorruption efforts remain a focus

of governments and prosecutors globally, further
developments should be expected in Latin America,
which underscores the need for practitioners to stay
abreast of future anticorruption trends in the region.
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