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Common Law Claims As Adjuncts To A
False Claims Action

By Steven D. Gordon!

hen the Government files an action
under the False Claims Act? or inter-
venes in a qui tam FCA action filed by

a whistleblower, it frequently adds common law
claims. Most often, these are claims for payment
by mistake and unjust enrichment.? Because the
focus of the action is the statutory FCA claim,
these common law claims typically are treated
as “tagalongs.” Despite the profusion of judicial
decisions addressing the FCA, there are relatively
few cases discussing these adjunct common law
claims. This article reviews and analyzes these
alternative claims for relief.

Standing

Initially, it should be noted that only the Gov-
ernment has standing to bring these common law
claims. Although private relators (whistleblowers)
have standing to file an FCA claim in the name of
the Government, they lack standing to file the com-
mon law claims. The congressional grant of private
standing to sue in FCA cases does not extend to
common law causes of action. Accordingly, such
common law claims are subject to dismissal if filed
by a relator.4
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Governing Law

A threshold issue in analyzing these claims is
whether they are governed by state or federal law.
In some cases, the common law claims are asserted
by the Government, or treated by the court, as aris-
ing under state common law.> More often, however,
they are asserted and treated as claims arising under
federal common law. Some courts have suggested
that the power of the U.S. to recover sums illegally
or erroneously paid is part of the U.S.” inherent
authority, albeit asserted through a common law
cause of action.® Other courts have reasoned that
remedies involving the rights of the U.S. arising
under a nationwide federal program are governed by
federal, not state, law.” Nonetheless, state law still
may be utilized in some circumstances as a reference
for fashioning the federal remedy.8

Elements of the Claims

Payment by Mistake

The essence of the common law claim of pay-
ment by mistake, also known as payment under
mistake of fact, is that the Government is entitled
to recover payments made under an erroneous belief
that was material to the decision to pay.? The ele-
ments of the claim are that (1) payments were made,
(2) under the belief that they were properly owed,
(3) the belief was erroneously formed, and (4) the
mistaken belief was material to the decision to pay. 10
There is 70 requirement that the defendant know that
the payments were mistaken.!! Recovery may be had
even if payments were received by the defendant
without knowledge of their inappropriateness.!?

Although not confined to situations involving
Government contracts, this doctrine covers most
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mistakes in contract performance, such as erroneous
overcharges or delivery of non-conforming goods.
But it may not reach certain mistakes that occur in
the formation of a Government contract. For ex-
ample, it does not apply to a contractor’s mistakenly
inflated bid for a fixed-price contract because that
does not involve a mistaken belief by the Govern-
ment that influenced payment of the contract price.
The Government got the fixed price it bargained
for, even if that price was higher than the contrac-
tor had intended.!3 In contrast, the doctrine should
permit recovery if a contractor miscalculates its costs
in bidding for a cost-reimbursable contract because
the Government relies on the contractor’s mistaken
representation when it makes payment.

Unjust Enrichment

The elements of a federal common law claim for
unjust enrichment are: (a) the Government had a
reasonable expectation of payment, (b) the defen-
dant should reasonably have expected to pay, or
(c) society’s reasonable expectations regarding person
and property would be defeated by nonpayment.14
An alternative formulation is that the Government
must establish (1) that it conferred a benefit on the
defendant, (2) an appreciation or knowledge by the
defendant of the benefit, and (3) the acceptance
or retention by the defendant of the benefit under
such circumstances as to make it inequitable for the
defendant to retain the benefit without payment of
its value.!5> Restitution may be appropriate without
regard to the recipient’s innocence, provided he or
she had knowledge of the circumstances giving rise
to the unjust enrichment claim.16

The general rule is that an action for unjust en-
richment will not lie if there is an express contract
between the parties, although there are some excep-
tions to this rule.l”

Relationship between Common Law
Claims and the FCA

Claims for payment by mistake and unjust en-
richment are essentially alternatives to each other.18
Payment by mistake usually involves payments made
pursuant to a contract, whereas the doctrine of un-
just enrichment applies to situations in which there

2 To subscribe, call 1.800.344.5009

is no legal contract.!” Thus, the theories appear to
be mutually exclusive,20 although some decisions
do not acknowledge this limitation. Moreover, if
recovery is obtained on an FCA claim, no relief can
be obtained on these equitable claims because (a) an
adequate remedy has been had at law and (b) any
further recovery would be duplicative and unwar-
ranted.2! Nonetheless, because federal rules allow
pleading in the alternative, courts have permitted the
simultaneous pursuit of these common law claims
along with FCA claims, and despite the existence of
a contract.22

Use of Common Law Claims to Expand
Liability

From the Government’s perspective, there are
two principal reasons to assert claims for payment
by mistake and unjust enrichment in addition to or
in lieu of an FCA claim. First is a fallback theory of
liability, permitting recovery in situations in which
the evidence is insufficient to prove that the defen-
dant had the culpable knowledge or intent necessary
to sustain an FCA claim. Second, the Government
sometimes uses common law claims to pursue recov-
ery from individuals who did not participate in an
FCA violation, but allegedly benefited from it.

Liability under the FCA turns on the defendant’s
state of mind. “[TThe False Claims Act condemns
fraud but not negligent errors or omissions.”23 “The
notion of presenting a claim known to be false does
not mean the claim is incorrect as a matter of proper
accounting, but rather means it is a lie.”24 Thus,
“[wlhere there are legitimate grounds for disagree-
ment over the scope of a contractual or regulatory
provision, and the claimant’s actions are in good
faith, the claimant cannot be said to have knowingly
presented a false claim.”25 In contrast, the defen-
dant’s knowledge and intent are irrelevant to a claim
for payment by mistake. The only issue is whether
the Government had a mistaken belief that was ma-
terial to the decision to make a contested payment.

Similarly, the FCA does not reach persons who
did not participate in a violation of the Act, even
though they may have known about the violation or
benefited from it. Mere knowledge of a fraudulent
claim with nothing more does not constitute an FCA
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violation.26 Indeed, an allegation that a defendant
knew about and benefited financially from a fraud
and did nothing to stop it is insufficient as a matter
of law to state a claim under the FCA.27 But the
Government can cast a wider net with common law
claims.

Third Parties

Generally, the payment by mistake theory is used
to recover money from the person or entity paid by
the Government, not from a third party to the pay-
ment.28 Some courts have held that a payment by
mistake claim only lies against the party or parties to
whom or for whom payments were made by the Gov-
ernment, and that such a claim cannot be brought
against an agent of the contracting party or a third
party.2? But other courts have expanded the reach
of this theory to allow the Government to pursue
payment by mistake claims against third parties in
some circumstances.

In the leading case of U.S. v. Mead,3° the Gov-
ernment sought to recover alleged overpayments
under an agricultural conservation program. The
claims were prepared by Mead, who erroneously
sought reimbursement for the (higher) value of the
conservation projects rather than the actual cost. The
claims were signed by the farmers, but all payments
were made to Mead. The court found that there was
no FCA violation because there was no intent to
defraud nor any knowledge of falsity on defendant’s
part. But the defendant was held liable for payment
by mistake. Mead was held liable for all of the mis-
taken overpayments “[a]s the one into whose hands
the mistaken payments flowed.”3! The farmers were
held jointly liable with Mead for that portion of
the aid payments on their own projects which was
obtained by mistake because they signed the applica-
tions, and because Mead acted on their behalf and
they received the benefits of the transaction.32

Subsequently, in LTV Educ. Sys., Inc. v. Bell,33
another circuit court cited Mead for the proposition
that “the government is entitled to obtain repayment
from a third party into whose hands the mistaken
payments flowed where that party participated in and
benefitted from the tainted transaction.”34 In that
case, the court allowed recovery from the operator of
private trade and business schools of payments made
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on defaulted federally insured student loans had been
used to pay tuition. The school operator was heavily
involved in the loan applications and had violated
applicable federal regulations.

Relying on these precedents, one court has held
that the Government could pursue a payment by
mistake claim against a subcontractor for allegedly
false certifications, even though the U.S. made no
direct payments to the subcontractor.3> Another
court reached a similar result on general equitable
principles, ruling that the Government could pur-
sue a payment by mistake claim against a pharmacy
company that allegedly submitted false claims and
certifications to a federally funded health plan, even

though federal funds were not paid directly to the
defendant.3¢

A claim for unjust enrichment against a Gov-
ernment subcontractor who did not receive direct
payments from the U.S. has also been upheld.3”
This result accords with the principles governing
restitution. The Restatement (Third) of Restitution
And Unjust Enrichment notes that “[r]estitution
for wrongs frequently seeks the disgorgement of
gains that were not derived from any transaction
between the defendant and the claimant,” and that
“mechanical adherence to the formula ... whereby
unjust enrichment requires ‘a benefit conferred by
the plaintiff on the defendant’ would mistakenly
exclude from the law of restitution some of its most
significant elements.”38 The Restatement enunciates
a broader rule that “[t]he recipient of a payment to
which the claimant has a superior legal or equitable
entitlement is liable to the claimant for the amount
of the payment so received.”3?

Officers and Shareholders

Common law claims have been applied not
only to companies that deal with the Government
through intermediaries, but also to individuals who
are officers or shareholders of a Government contrac-
tor or program participant that received overpay-
ments. Recently, a district court, citing Be//, ruled
that the chief financial officer of a health services
provider was individually liable—under theories
of both payment by mistake and unjust enrich-
ment—for improper Medicare payments made to
the company because he personally signed false cost
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certifications, and he was a 50-percent shareholder
and officer of the company. The court ruled that he
was unjustly enriched by his salary and his interest
in the company.40 Significantly, the court also found
him personally liable under the FCA.41

In another recent case, a court dealt with a chief
executive officer who caused a hospital to submit
fraudulent Medicare and Medicaid claims for pa-
tients. The court found a violation of the FCA and
held that claims for common law fraud, payment by
mistake and unjust enrichment were established. The
court noted that the Government could recover from
the hospital on the claims for common law fraud
and payment by mistake, and could recover from
the CEO personally the benefits that had accrued to
him from his direct financial interest in the hospital’s
receipts, which totaled at least $10 million.42 The
court set aside damages for the common law claims
in favor of the FCA award.

Courts have taken a more limited view of the
reach of common law claims in circumstances in
which an individual defendant is not alleged to be
a participant in the tainted transaction. A number
of courts have ruled that unjust enrichment claims
cannot be brought against shareholders of a corpo-
ration who benefit from Government overpayments
unless the Government can successfully pierce the
corporate veil.43

Following these authorities, courts have distin-
guished between different shareholders in the same
case, depending on whether an individual allegedly
participated in the tainted transaction. A shareholder
who participated in and benefited from a tainted
transaction can be liable on claims for payment by
mistake and unjust enrichment even if the corporate
veil has not been pierced. But no recovery can be
had from a shareholder who received benefits from
the tainted transaction but was not alleged to have

participated in it, unless the Government can pierce
the veil 44

Measure of Recovery

Although the common law claims may expand
the number of persons from whom the Government
can obtain a recovery for a mistaken or improper
payment, the amount of the recovery that can be
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obtained under these theories is considerably less
than under the FCA. The common law claims, of
course, do not carry the potential for treble dam-
ages and civil penalties that are available under the
FCA. Further, the measure of damages that can be
recovered on the common law claims may well be
less than the measure (before trebling) under the
FCA. Recovery on a claim for payment by mistake
is limited to that portion of the payment in excess of
the actual amount owed.45 And recovery on a claim
for unjust enrichment is limited to the amount of the
enrichment obtained by the defendant, which may
be less than the amount that was improperly paid
out by the Government.4¢ In contrast, although the
ordinary measure of damages under the FCA is the
amount that the Government paid out by reason of
the false claims over and above what it would have
paid if the claims had been truthful, courts have used
alternative and more generous measures in particular
cases to ensure that the Government receives com-
plete indemnity.47

Limitations Period

The FCA contains its own limitations provi-
sion, which requires that an action be brought
within (1) six years after the violation occurred or
(2) three years after the date when facts material to
the right of action are (or should be) known, but
(3) in no event more than 10 years after the date of
the violation.48 The limitations period for common
law claims brought by the U.S. is established by 28
USCA § 2415, which sets a six-year period for con-
tract claims and a three-year period for tort claims.4?
A tolling provision excludes from these time limits
all periods during which facts material to the right
of action are not known and reasonably could not
be known.>? Although a few decisions hold that the
three-year tort limitations period applies to claims
for unjust enrichment, the great weight of authority
is that the six-year limit for contract claims applies.>!
Claims for payment by mistake also are subject to
this six-year limit.>2 In contrast, a common law fraud
claim is subject to the three-year limit.>3

Generally, causes of action for unjust enrichment
and payment by mistake accrue upon the occurrence
of the wrongful act giving rise to the duty of restitu-
tion.>4 Accordingly, some courts have held that the
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cause of action accrues when the defendant submits
the claim for payment,>> although others have held
that a new cause of action accrues with each payment
actually made by the Government.5¢ In any event, in
applying the appropriate time limit, courts have been
willing to invoke the tolling provision. For example,
they have excluded the period until completion of a
Government audit that disclosed alleged overcharges
on a Government contract.>’ Because of the opera-
tion of this tolling provision, the limitations period
for common law claims could be even longer than
the period for an FCA claim arising from the same
nucleus of facts.

A final limitations issue, in circumstances in
which the Government intervenes in a qui tam case
and adds common law claims, is whether those
claims “relate back” to the filing date of the rela-
tor’s original complaint for purposes of determining
whether they are time-barred. Previously, there was
a split in authority as to whether such common law
claims should relate back.58 But the amendments to
the FCA enacted as part of the Fraud Enforcement
and Recovery Act of 2009 resolve this issue. Congress
provided that if the Government intervenes and files
its own complaint or amends a relator’s complaint,
the Government pleading shall relate back to the fil-
ing date of the original complaint to the extent that
the claims therein arise out of the conduct, transac-
tions or occurrences set forth, or attempted to be set
forth, in the original complaint.>?

Pleading Issues
Federal Rule of Civil Procedure 9(b) requires

that, in alleging fraud or mistake, a party must state
with particularity the circumstances constituting
fraud or mistake. This rule applies to claims of pay-
ment by mistake.®0 It is less clear whether it also
applies to claims for unjust enrichment that are pre-
mised on fraud or mistake.6! One court has held that
a claim for unjust enrichment must allege that (a)
the plaintiff conferred a benefit upon the defendant,
(b) the defendant accepted and retained the benefit,
and (c) it would be unjust for the defendant not to
pay the plaintiff the value of the benefit. The court
went on to rule that the third element of unjustness
is sufficiently established for pleading purposes by
the companion FCA claim.%2 Certainly, as a practical
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matter, a complaint that adequately alleges an FCA
claim should also sufficiently set forth adjunct com-
mon law claims of payment by mistake and unjust
enrichment.63

Conclusion

As a practical matter, in most cases the impor-
tance of these common law claims will be inversely
proportional to the strength of the FCA claim. In
cases in which the FCA claim is strong, the common
law claims are likely to be treated as surplus. But in
those cases in which the FCA claim is weak or non-
existent, the common law claims assume a central
role. Familiarity with the law governing these claims
then is at a premium.
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