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In a decision that may fundamentally alter the land-
scape for unsuccessful offerors protesting the U.S. Gen-
eral Services Administration’s (GSA) fully-executed lease 
awards, the U.S. Court of Federal Claims (the Court) has 
set aside GSA’s award of a lease for more than 600,000 
rentable square feet for the Transportation Security Ad-
ministration's (TSA) consolidated Northern Virginia of-
fice.  For what appears to be the first time, the Court has 
declared a recently-executed GSA lease to be void, while 
simultaneously ruling that an unsuccessful offeror could 
potentially expect to have a lease award set aside if a bid 
protest is sustained.   
 Conventional wisdom has long held that GSA lease 
awards are more or less immune to bid protests.  Lessors 
and contracting officers alike have long assumed this to 
be the case because, unlike more traditional government 
contracts, GSA leases do not contain a “termination for 
convenience” clause.  The Federal Acquisition Regula-
tions (“FAR”) mandate the inclusion of these clauses in 
most U.S. Government contracts.  These clauses provide 
that “[t]he Government may terminate performance of 
work under this contract in whole or, from time to time, in 
part if the Contracting Officer determines that a termina-
tion is in the Government’s interest.”  This broad author-
ity to terminate a contract allows the government to termi-
nate a contract, in the event of a successful protest, with-
out incurring any liability for breach.   
 Because these “T4C” clauses are lacking in GSA leases, 
the Court of Federal Claims and the Government Ac-
countability Office, the two venues with jurisdiction over 
bid protests, have until now consistently declined to set 
aside lease awards in the face of a successful bid protest.  
Instead, the only remedy available to protestors has been 
bid and proposal costs.  This contrasts with more tradi-
tional government contracts, for which the Court and 
GAO have provided injunctive relief, setting aside awards 
they found unreasonable, and forcing agencies to re-
compete the procurement, or at the very least re-evaluate 
proposals. 

 In Springfield Parcel C, LLC v. United States, Judge 
Charles F. Lettow has upended the conventional wisdom 
surrounding bid protests and lease awards.  In a ruling that 
puts lease awards on an even playing field with more tra-
ditional government contracts, the Court has opened the 
door to injunctive relief (or the setting aside of awards) for 
unsuccessful offerors protesting fully-executed leases.   
However, before addressing the issue of injunctive relief, 
the Court held that the provisions of a Congressionally 
approved lease prospectus are legally binding on GSA 
and, in this instance, a deviation from the square footage 
requirements of the lease prospectus constituted a viola-
tion of the Anti-Deficiency Act.  Such violation of law 
provided the basis for the Court to declare that the lease 
was void ab initio, or that no legally binding lease existed 
in the first place.  This ruling had the effect of insulating 
GSA from any liability for breach damages.   
Background 
 In 2014, GSA sought to consolidate the Transporta-
tion Security Administration's multiple Northern Virginia 
offices into one campus. As this process would require a 
lease award in excess of $2.85 million, GSA prepared and 
submitted a lease prospectus, which committees in both 
the House and Senate subsequently approved.  
Included in both the Request for Lease Proposals and a 
subsequent amendment thereto was an explicit require-
ment that the leased space be capped at 625,000 rentable 
square feet (RSF). This cap on rentable square feet was 
also noted in the lease prospectus approved by the com-
mittees in both houses of Congress.  
        On Aug. 11, 2015, after conducting negotiations with 
several offerors, GSA awarded the lease to Eisenhower 
Real Estate Holdings, LLC, whose offer, according to 
several government officials, exceeded the 625,000 RSF 
cap in the lease prospectus due to Eisenhower's decision 
to provide some 24,207 RSF to the government rent-free. 
GSA and Eisenhower signed a lease that same day.  
 Springfield protested the award of the lease, first at 

the U.S. Government Accountability Office (GAO), and 
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then, after an anonymous tip that Eisenhower's proposal 
exceeded the RSF cap, on Sept. 25, 2015 at the Court of 
Federal Claims. The Court granted a temporary restrain-
ing order (TRO) on the same day. The parties agreed to 
extend the TRO until Nov. 12, 2015, with the expectation 
that the Court would issue its ruling by then. The Court 
issued its ruling, under seal, on Nov. 11, 2015, and re-
leased a redacted version on Nov. 25, 2015.  
Lease Prospectuses    
 First, Judge Lettow ruled that by failing to strictly 
adhere to the terms of its lease prospectus, the government 
had violated the Anti-Deficiency Act, and the lease was 
therefore void ab initio.The Public Buildings Act of 1959, 
as amended and now codified at 40 U.S.C. § 3307, re-
quires the Administrator of GSA to submit a Lease Pro-
spectus to committees in both houses of Congress for ap-
proval in order to obtain funding for any lease with a 
value over $2.85 million.  As GSA’s Leasing Desk Guide 
notes, “40 U.S.C. § 3307(a)(1) and (2) impose a limit on 
Congress's ability to appropriate funds for GSA to lease 
space or to alter leased space, if the expenditure exceeds 
threshold dollar amounts as adjusted annually according 
to 40 U.S.C. § 3307(h).”  The limit referenced in the Leas-
ing Desk Guide is currently set at $2.85 million. 
 The Court read the language of 40 U.S.C. § 3307 to 
mean that a violation of the prospectus terms meant that 
GSA had effectively violated the Anti-Deficiency Act.  
The Anti-Deficiency Act, codified at 31 U.S.C. § 1341, 
prohibits U.S. government agencies from incurring obli-
gations or making expenditures (outlays) in excess of 
amounts available in appropriations.  Judge Lettow strictly 
construed the Public Buildings Act to mean that exceed-
ing the terms of a prospectus equates to exceeding budget 
authority.  This reading of the law led the Court to con-
clude that GSA violated the Anti-Deficiency Act by 
awarding a lease in excess of the square footage called for 
in the prospectus: 

        “Because no appropriation has been made for a 
space exceeding 625,000 rentable square feet, the 
lease signed by the government and Eisenhower 
triggers the AntiDeficiency Act, 31 U.S.C. § 1341, 
which provides that an “officer or employee of the 
United States Government . . . may not . . . make or 

authorize an expenditure or obligation exceeding an 
amount available in an appropriation or fund for the 
expenditure or obligation . . . unless authorized by 
law.” 

                                          **** 
       Without an appropriation, GSA’s lease with Eisen- 
       hower is void ab initio.” 
Injunctive Relief and Termination For Conven-
ience Clauses 
        Judge Lettow then went on to carve out a broad right 
for injunctive relief for would-be lessors protesting a lease 
award.  Judge Lettow began his discussion of relief avail-
able to protestors by noting that “[i]n a bid protest, the 
court is empowered to award 'any relief that the court con-
siders proper, including declaratory and injunctive re-
lief.'”(quoting Centech Grp., Inc. v. United States, 554 
F.3d 1029, 1037, Fed. Cir. 2009). Judge Lettow went on 
to hold that a successful protest would, by definition, pass 
the Centech test for injunctive relief. 

The Court then addressed the absence of a termina-
tion for convenience clause. The government had ar-
gued that injunctive relief would subject the govern-
ment to millions in breach damages because of the lack 
of a termination for convenience clause.  

Judge Lettow dismissed this notion, holding that 
GSA could not use the lack of a T4C clause to defend 
an otherwise indefensible award, and concluding as 
follows: 

      “GSA now argues that its decision cannot be 
undone. If the court were to accept this argument, 
it would mean that GSA could immunize itself 
from post-award injunctive relief by signing 
flawed contracts and then claiming in court that 
the awards cannot be vacated. It would be inequi-
table to permit the government "to preserve its ill-
gotten gain" in such a manner. … 

**** 
      [I]f the government is correct, then all of 
GSA's leases are immune from post-award injunc-
tive relief. This cannot be correct. Congress could 
not have intended in enacting the Competition in 
Contracting Act, 31 U.S.C. §§ 3301, 3304, 3551-
3556, and the Administrative Dispute Resolution 
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Act of 1996, Pub. L. No. 104-320, § 12, 110 Stat. 
3870, 3874 (Oct. 19, 1996) (codified in relevant 
part at 28 U.S.C. § 1491(b)(1)), to grant GSA such 
sweeping immunity.” 

Looking to the Future 
 The Court has cast doubt on two widely-held pre-
sumptions about federal leases.  First, it has held that 
lease prospectuses for high-value leases are binding, 
and GSA may not deviate from their terms without 
seeking Congressional approval. Next, the Court has 
made it clear that it is willing to provide injunctive re-
lief to successful protestors of lease awards, regardless 
of whether or not such leases have termination for con-
venience clauses.   
       It remains uncertain whether GSA or Eisenhower 
Real Estate Holdings, LLC may appeal this ruling, but 
in the absence of an appeal, GSA is now on notice that 
lease awards may no longer be inviolate, at least not 
according to one judge in the U.S. Court of Federal 

Claims.  However, it’s important not to read too much 
into this decision just yet.  Judges at the Court of Fed-
eral Claims are not required to follow the precedent set 
by other judges, and the GAO isn’t required to either.  
An appeal and a final ruling at the Federal Circuit 
could change this, and create a binding precedent.  But 
until that time, and in the absence of a change in 
GSA’s policy defining an award as a fully executed 
lease, this ruling may be the basis for new protests at 
the U.S. Court of Federal Claims. 
 
 Robert C. MacKichan, Jr., is a Partner in the law 
firm of Holland & Knight, and is a former General 
Counsel, General Services Administration. He can be 
reached via E-mail to robert.mackichan@hklaw.com, 
or by phone to 202.862.5962. Gordon N. Griffin, is an 
Associate at Holland & Knight, can be reached via E-
mail to gordon.griffin@hklaw.com, or by phone to 
202.469.5122. 


	A Quarterly Newsletter for Owners, Managers and Developers of

	 Government-Leased Property

	VOL. 11, NO. 4

	Government Leasing News

	WINTER 2015  							  GOVERNMENT LEASING NEWS

	WINTER 2015						 	GOVERNMENT LEASING NEWS

	WINTER 2015						           GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	   GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	   GOVERNMENT LEASING NEWS

	WINTER 2015						 	 GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015  						           GOVERNMENT LEASING NEWS

	WINTER 2015 						           GOVERNMENT LEASING NEWS

	WINTER 2015 						           GOVERNMENT LEASING NEWS

	WINTER 2015 						           GOVERNMENT LEASING NEWS

	WINTER 2015 						           GOVERNMENT LEASING NEWS

	WINTER 2015 						          GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	 SUMMER 2013													 GOVERNMENT LEASING NEWS

	WINTER 2015 						           GOVERNMENT LEASING NEWS

	GSA Construction and Acquisition Projects for FY 2016

	GSA Design Projects for FY 2016

	GSA Consolidation, Energy Retrofit and Fire & Life Safety Projects for FY 2016

	 SUMMER 2013													 GOVERNMENT LEASING NEWS

	WINTER 2015 						          GOVERNMENT LEASING NEWS

	GSA Repair and Alteration Projects for FY 2016

	GSA Lease Prospectuses for FY 2016

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015 						          GOVERNMENT LEASING NEWS

	WINTER 2015 						          GOVERNMENT LEASING NEWS

	WINTER 2015 						          GOVERNMENT LEASING NEWS

	WINTER 2015 						          GOVERNMENT LEASING NEWS

	WINTER 2015 						          GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015  						          GOVERNMENT LEASING NEWS

	WINTER 2015  						         GOVERNMENT LEASING NEWS

	WINTER 2015						            GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015 						         GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015						 	  GOVERNMENT LEASING NEWS

	WINTER 2015  						           GOVERNMENT LEASING NEWS



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



