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Series Overview 

 
Recent corporate scandals have made effective and honest corporate governance the 
chief priority for every company. Proactive and incisive white collar defense counsel in 
this area is a must. Reacting swiftly to serious problems can be an important factor 
affecting the final outcome.  But white collar defense and investigation lawyers must be 
mindful of unique ethical issues that can arise in representing clients in criminal and 
civil government investigations.   
  
This series of articles discusses three general sources of ethical issues for white collar 
defense lawyers that we see most frequently:  (1) entering into Joint Defense 
Agreements with other defendants or other subjects in government investigations; (2) 
privilege and confidentiality considerations when conducting corporate internal 
investigations; and (3) representing clients who may be engaged in unlawful conduct 
during the course of representation.   
 
This series may be used as a general reference, but it focuses on ethical rules (and 
related evidentiary and procedural rules) applicable in California, including both the 
California Rules of Professional Conduct and the ABA Model Rules of Professional 
Conduct.  The California Supreme Court has noted: 
 

[R]ule 1–100(A) of the Rules of Professional Conduct, applicable to 
California attorneys, provides that “[e]thics opinions and rules and 
standards promulgated by ... bar associations may also be considered” 
when judging the actions or omissions of an attorney. “Thus, the ABA 
Model Rules of Professional Conduct may be considered as a collateral 
source, particularly in areas where there is no direct authority in 
California and there is no conflict with the public policy of California.” 
(State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal. App. 4th 644, 656, 82 
Cal. Rptr. 2d 799.) “[C]ourts and attorneys find the [ABA Model Rules] 
helpful and persuasive in situations where the California rules are unclear 
or inadequate.” (Witkin, 1 Cal. Procedure (5th ed. 2008) Attorneys, § 
407(3), p. 521.)2 

 
Although this part of the series focuses mostly on evidentiary issues rather than ethical 
rules, it is important to keep in mind that the ABA Model Rules, which have been largely 
adopted in every jurisdiction other than California, can differ substantially from the 
California Rules; it is therefore sometimes difficult to assess how much weight to give 
to the Model Rules in California.  The salience of the Model Rules should be assessed on 
a cases-by-case basis.  Although other states may have similar rules and guidelines on 
the issues discussed herein, lawyers should always check their home-state rules, as well 

2  In re Reno, 55 Cal. 4th 428, 466-67 (2012); California lawyers are also extensively regulated under Cal. 
Bus. & Prof. Code, Chapter 4. 
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as the rules applicable in their federal district and circuit courts, which sometimes differ 
from state standards. 
 
Finally, we caution that the article is intended to provide a survey of potential issues 
and pertinent authorities, but is not intended to be comprehensive. 
 
 
Part 2 of 3: Privilege and Confidentiality Considerations When Conducting Corporate 

Internal Investigations 
 
Companies are under increasing pressure to investigate and self-report allegations of 
corporate misconduct. As government agencies become more aggressive in investigating 
allegations of corporate fraud and abuse, an unprepared company may unwittingly find itself 
mired in obstruction of justice charges because initial protective steps were not taken to 
identify and preserve potential sources of evidence and to establish the independence of the 
company’s decision-makers vis-à-vis the alleged misconduct.  However, white collar defense 
lawyers should be careful when conducting corporate internal investigations in response to 
law enforcement inquiries, particularly with respect to issues involving the attorney-client 
privilege and attorney work product. 
 

1.  Privilege Protections Triggered When a “Significant Purpose” of the 
Investigation is to Obtain Legal Advice 

 
Companies will initiate internal investigations in response to a variety of triggering events, 
including law enforcement inquiries, lawsuits, whistleblower complaints, hotline tips, exit 
interviews, and other circumstances giving rise to allegations of misconduct.  Sometimes, 
red flags can be quickly addressed and resolved internally.  More substantial issues, 
however, often call for assistance from outside counsel. Although privilege can and often 
does apply equally to communications with in-house and communications with outside 
counsel,3 in the internal investigations context, the independence of the lawyer often 
correlates with the likelihood of the privilege attaching.  Communications with white 
collar outside counsel generally add a layer of independence to the process that cannot 
be achieved with in-house counsel or the company’s usual outside counsel.  
In recent years there has been a push from regulators to create free-standing 
compliance departments that are independent of the legal department. A potential 
conflict arises from the general counsel’s fundamental role as the defender of the 
company while the compliance officer must set the tone for the company’s compliance 
culture. Some high-profile cases have shown the challenges faced by companies when 
the two functions come into conflict, including the issue of whether a compliance-driven 
internal investigation is covered by the attorney-client privilege. 

3 In re Sealed Case, 737 F.2d 94, 99 (C.A.D.C. 1984) (attorney’s status as in-house counsel “does not dilute 
the privilege”); but see Koumoulis v. Independent Financial Marketing Group, Inc., 295 F.R.D. 28, 38 
(E.D.N.Y. 2013) (noting that “in-house counsel may serve both legal and business functions, and courts will 
scrutinize the nature of their communications before finding that those communications are privileged”). 
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The D.C. Circuit has  clarified the legal standard for when corporate attorney-client 
privilege protections attach to an internal investigation.  In June 2014, the Court granted 
a writ of mandamus and vacated a district court order requiring the production of a 
company's confidential internal investigation documents presumed to be protected by 
the attorney-client privilege.4  The D.C. Circuit rejected the finding that communications 
made at the direction of counsel relating to a government contractor's internal 
investigation were not for the "primary purpose" of obtaining legal advice because the 
investigation was conducted pursuant to a mandatory compliance policy. Significantly, 
it rejected the premise that a communication was privileged only if it would not have 
been made "but for" the seeking of legal advice. The D.C. Circuit clarified the "primary 
purpose" test to mean that as long as "one of the significant purposes" of the internal 
investigation communication was to obtain legal advice, then the attorney-client 
privilege applied.5 

2.  Navigating Privilege Issues in Witness Interviews  
 
The central goal in interviewing company witnesses is to obtain a direct, complete and 
truthful recitation of the employee’s knowledge. This is especially important if the 
government requested the witness statements because, in such cases, incorrect 
statements made to corporate counsel—which are then turned over to the 
government—may lead to obstruction of justice charges. Consequently, document 
review to refresh recollection is especially important when the interview results will be 
turned over to prosecutors to reduce the risk that failures to remember will not be 
misconstrued as attempts to mislead. 

The interview should begin with a warning that counsel represents the company  and 
not the employee. Corporate counsel’s relationship is with the corporation, acting 
through its authorized constituents, i.e., the officers, directors and employees.6 
Consequently, although the attorney-client privilege extends to employees necessarily 
consulted, corporate counsel does not represent the officers, directors and employees 
in their individual capacities. It should be standard practice for corporate counsel to 
warn the employees about the limitations of the attorney-client privilege. “Upjohn 
Warnings,” based on the holding in Upjohn Company v. United States, 449 U.S. 383 
(1981), consist of statements to the employee of the following matters: (1) that counsel 
is the company’s lawyer and not the employee’s; (2) that communications with the 

4   In re Kellogg Brown & Root, Inc., 756 F.3d 754 (D.C. Cir., June 27, 2014). 
 
5   For a discussion of the implications of this decision, see “D.C. Circuit Upholds Attorney-Client Privilege 
in Internal Investigations”, Holland & Knight Government Contracts Client Alert, June 30, 2014 (available at 
http://www.hklaw.com/Publications/DC-Circuit-Upholds-Attorney-Client-Privilege-in-Internal-Investigations-
06-30-2014/). 
 
6   See ABA Model Rule 1.13; California Rule of Professional Conduct 3-600. 
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employee are protected by the attorney-client privilege, but the company may choose 
to waive that privilege; and (3) that the employee should not disclose the conversation 
to a third party except for his/her own lawyer. 

Upjohn Warnings are critical to the interviews because, under certain circumstances, an 
attorney-client relationship could develop with an employee during the interview 
process. This can occur, for example, if an employee, while operating under the 
mistaken impression that corporate counsel is protecting everyone’s personal interests, 
starts asking questions relative to his/her personal liability. 

It is important to ensure the employee understands that the “client” is the company, not 
the individual. The attorney-client privilege belongs to the company alone, and the 
company may choose to waive it if necessary.7 An irreconcilable conflict may arise if 
multiple attorney-client relationships develop during the interview process. For 
example, if the company decides that it is in its best interests to disclose information 
obtained through employee interviews to the government, the involved employee may 
seek to block counsel from releasing information in subsequent proceedings. If such a 
conflict arises, counsel may be required to withdraw. 

Consistent with the purpose of the Upjohn Warnings, corporate counsel should refrain 
from providing legal advice to the employee.  Even providing advice on whether the 
employee needs separate counsel could pose problems because, if the employee 
construes counsel’s comments to mean that he/she does not need separate counsel, 
then that person may assume that the company’s counsel is protecting his/her interests. 
Accordingly, the best response is simply to advise the employee that “as the company’s 
counsel, I cannot advise you on whether or not to obtain a lawyer.” Keep in mind, 
however, that during these interviews, some employees—whether it is because they are 
nervous or uninformed about the process or because of the tone or body language of the 
attorney—may misapprehend a warning and become suspicious of the company’s 
intentions toward them. It is helpful to make clear that this is a standard warning to 
prevent misunderstanding about the relationship, either by providing the warning in 
writing or reading verbatim from a prepared statement identically.8 If all employees are 
given the same warning and only one person believes that he/she is represented by 
corporate counsel, it is more likely that a court would find that belief to be unreasonable. 

7 See, e.g., U.S. v. Graf, 610 F.3d 1148 (9th Cir. 2010). 
 
8 Lawyers must also be cognizant of ABA Model Rule 4.3, which states: 
 

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall 
not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably 
should know that the unrepresented person misunderstands the lawyer’s role in the matter, the 
lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not 
give legal advice to an unrepresented person, other than the advice to secure counsel, if the 
lawyer knows or reasonably should know that the interests of such a person are or have a 
reasonable possibility of being in conflict with the interests of the client. 
 

See also California Rule of Professional Conduct 3-600(D). 
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As well, depending on the circumstances, the company may wish to provide pool 
counsel, which is an attorney retained and available to the employees at company 
expense. 

Last, the fact that an employee retains his or her own counsel does not typically excuse 
that employee from the responsibility of cooperation with the company. Employees 
who decline to cooperate can in some circumstances face termination or be subject to 
other measures short of termination, such as being placed on leave, and reduced bonus 
or seniority. 
 

3.  A note on The Lawyer’s Duty to Report 
 

ABA Model Rule 1.13(b) describes circumstances in which a lawyer representing an 
organization must report serious unlawful activity by the organization’s constituents to 
higher authorities within the organization, and Rule 1.13(c) essentially allows a lawyer 
to report such activity externally if/when internally reporting up the chain of  command 
does not remedy the issue and the lawyer is reasonably certain the organization will be 
substantially injured as a result.  Such reporting, however, is not allowed if the lawyer 
is retained to perform an internal investigation or to represent the organization in 
connection with an alleged violation of the law.  See Model Rule 1.13(d). 
 
California Rule 3-600 contains a similar internal reporting paradigm, although under 
that rule internal reporting is never mandatory.  Nor does the California rule allow for 
external reporting.  These rules, of course, do not prohibit disclosures with client 
consent as discussed next. 
 

4. Voluntary Disclosures 
 
Deciding whether to self-report a violation of the law is more “art” than “science.” The 
situation should be carefully managed so that, where possible, the facts alone are 
disclosed and attorney-work product protections are preserved. The assessment of the 
pros and cons of voluntary disclosure should be done with the participation of counsel 
so that the process itself is protected from disclosure by the attorney-client and work 
product privileges.  Notably, the U.S. Department of Justice’s (“DOJ”) corporate charging 
guidelines to make it clear that (1) credit for cooperation is not contingent upon 
whether the corporation waives attorney-client privilege or work product protection 
and (2) prosecutors may not request the disclosure of attorney-client privileged 
communications and work product.9 

A discussion of best practices around the art of self-reporting violations is beyond the 
scope of this article.  While there can be benefits to voluntarily disclosing information 

9   U.S. Attorney’s Manual § 9-13.410 & 420 ( “USAM”) (available at 
http://www.justice.gov/usao/eousa/foia_reading_room/usam/). 
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to the government, there also are risks inherent in voluntary disclosures. Importantly, 
disclosure should not occur unless it is absolutely accurate. Otherwise, obstruction of 
justice charges may result from the conveyance of false information. The disclosure 
itself may result in criminal or civil prosecution and consequent damage to reputation 
or monitoring by government agencies. 
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