
1 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

SHERMAN DIVISION 
 

JENNIFER ECKLUND, RECEIVER, § 
§ 

 
 

Plaintiff, § 
§ 

 

v. 
 

§ 
§ 

Ancillary Civil Action No. 4:18-cv-360 

BEDAZZLED, INC., et al §  
 

DEFENDANT FRESH START LEGAL ADVOCATES, INC.’S  
RESPONSE TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 

 

 Defendant Fresh Start Legal Advocates, Inc.’s (“Fresh Start”) files its Response to 

Plaintiff’s Motion for Summary Judgment (Dkt. 108) and respectfully shows the following: 

I. SUMMARY OF ARGUMENT 

In its response, Fresh Start will only address the issues that relate to the Plaintiff’s claims 

against Fresh Start.  Plaintiff contends that Art Wammel (“Wammel”) through the Wammel 

Group transferred $35,500 to Fresh Start and only received reciprocating transfers of $8,000 

from Fresh Start to the Wammel Group.  Fresh Start transferred far more than $35,500 to the 

Wammel Group.  Some of the value provided might well not have been originally transparent to 

Plaintiff.  While Fresh Start transferred hundreds of thousands of dollars directly and/or 

indirectly to Wammel, for purposes of this summary judgment response,  it will be relying on 

transfers occurring during 2013 alone.  Those transfers total $51,545.00 an amount in excess of 

the amount transferred by Wammel to Fresh Start.  

 In 2010, Robert Hutchison (“Hutchison”) and his wife,  Aniko, formed Fresh Start.  

Around May of 2011, Marty Vogt who was an employee of Fresh Start introduced Hutchison to 

Art Wammel identifying Wammel as a potential investor in Fresh Start.  Subsequent to that 

Case 4:18-cv-00360-ALM   Document 138   Filed 06/21/19   Page 1 of 8 PageID #:  1575



2 
 

meeting, Hutchison met with Wammel’s two partners in WSG, Brian Swift and Jein Gadsen.  

WSG invested $50,000 into Fresh Start for a 35% profit share. 

 In August 2011, Wammel called Hutchison to discuss creating a separate company so 

that all of the incoming and outgoing expenses of the operation could be handled in one bank 

account.  In October 2011, Wammel and Hutchison formed WH Holdings for the purpose of 

having the receivables generated from Fresh Start go to a company in which both Wammel and 

Hutchison were listed as owners.  Wammel agreed to handle taking over payroll if Hutchison 

allowed the existing Fresh Start receivables to be sent directly to the WH Holdings bank account 

that Wammel had opened.  Hutchison then directed Fresh Start’s customer, Thomassen Law 

Group to start making Fresh Start’s payments directly to WH Holdings.  While the 2012 WH 

Holdings’ bank statements do not expressly identify the Wammel Group as a recipient of 

transfers from WH Holdings (though it was), the 2013 statements do expressly identify the 

Wammel Group as a recipient.  Those statements reflect payments to Wammel via the Wammel 

Group in the amount of $51,545 in just 2013 alone.  That amount is clearly in excess of the 

$35,500 claimed by Plaintiff and the $50,000 which was actually invested by Wammel through 

WSG. 

 Because all of Plaintiff’s arguments are predicated upon the assertion that the Wammel 

Group did not receive reasonably equivalent value for the funds invested in Fresh Start and thus, 

Fresh Start was unjustly enriched and the evidence provided herewith shows payments 

originating from funds due to Fresh Start from the Thomassen Law Group and flowing through 

WH Holdings to the Wammel Group in excess of the amount claimed by Plaintiff,  Plaintiff’s 

motion for summary judgment should be denied. 
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II. STATEMENT OF THE ISSUES TO BE DECIDED BY THE COURT 
 

Fresh Start agrees that the Receiver has accurately identified the issues to be decided 

by the Court. 

III. SUMMARY JUDGMENT EVIDENCE 

Fresh Start relies on all pleadings on file with the Court as well as the following 

exhibits incorporated herein by reference, and attached hereto: 

Exh. 1 Affidavit of Robert Hutchison 
 

Exh. 1-1 Affidavit of Brad Dawson of Citracado Marketing Advisors 
 

Exh. 1-2 Affidavit of Shannon Fine, Assistant Account Manager, Thomassen Law Group 
 

Exh. 1-3 2013 Bank Statements for WH Holdings from Wells Fargo 
 

 

IV. STATEMENT OF UNDISPUTED FACTS 

1. Fresh Start does not contest the undisputed material facts in the Plaintiff’s 

paragraphs 1, 4, 5, 6, and 7. 

2. Fresh Start disputes paragraphs 2 and 3 of Plaintiff’s Statement of Undisputed 

Facts to the extent that those paragraphs only partially reflect the transfers between the Wammel 

Group and Fresh Start. 

3. Fresh Start disputes paragraphs 8 and 9 of Plaintiff’s Statement of Undisputed 

Facts to the extent those paragraphs imply Fresh Start was a net recipient of funds from the 

Wammel Group. 

V. SUMMARY JUDGMENT STANDARD 

The purpose of summary judgment is to isolate and dispose of factually unsupported 

claims or defenses. See Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986). Summary judgment 
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is proper if the pleadings, the discovery and disclosure materials on file, and any affidavits 

“[show] that there is no genuine dispute as to any material fact and that the movant is entitled to 

judgment as a matter of law.” FED. R. CIV. P. 56(a). A dispute about a material fact is genuine 

“if the evidence is such that a reasonable jury could return a verdict for the nonmoving party.” 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The trial court must resolve all 

reasonable doubts in favor of the party opposing the motion for summary judgment. Casey 
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Enters., Inc. v. Am. Hardware Mut. Ins. Co., 655 F.2d 598, 602 (5th Cir. 1981) (citations 

omitted). The substantive law identifies which facts are material. Anderson, 477 U.S. at 248. 

The party moving for summary judgment has the burden to show that there is no genuine 

issue of material fact and that it is entitled to judgment as a matter of law. Id. at 247. If the 

movant bears the burden of proof on a claim or defense on which it is moving for summary 

judgment, it must come forward with evidence that establishes “beyond peradventure all of the 

essential elements of the claim or defense.” Fontenot v. Upjohn Co., 780 F.2d 1190, 1194 (5th 

Cir. 1986). Where the nonmovant bears the burden of proof, the movant may discharge its 

burden by showing that there is an absence of evidence to support the nonmovant’s case. 

Celotex, 477 U.S. at 325; Byers v. Dallas Morning News, Inc., 209 F.3d 419, 424 (5th Cir. 2000). 

Once the movant has carried its burden, the nonmovant must “respond to the motion for 

summary judgment by setting forth particular facts indicating there is a genuine issue for trial.” 

Byers, 209 F.3d at 424 (citing Anderson, 477 U.S. at 248-49). The nonmovant must adduce 

affirmative evidence. Anderson, 477 U.S. at 257. No “mere denial of material facts 

nor…unsworn allegations [nor] arguments and assertions in briefs or legal memoranda” will 

suffice to carry this burden. Moayedi v. Compaq Computer Corp., 98 F. App’x 335, 338 (5th 
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Cir. 2004). Rather, the Court requires “significant probative evidence” from the nonmovant in 

order to dismiss a request for summary judgment supported appropriately by the movant. United 

States v. Lawrence, 276 F.3d 193, 197 (5th Cir. 2001). The Court must consider all of the 

evidence, but must refrain from making any credibility determinations or weighing the evidence. 

See Turner v. Baylor Richardson Med. Ctr., 476 F.3d 337, 343 (5th Cir. 2007). 
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VI. EVIDENCE CONTROVERTNG PLAINTIFF’S SUMMARY  
JUDGMENT EVIDENCE 

 
Fresh Start directs its response to the factual basis for Plaintiff’s motion.  Because the 

factual basis in incorrect, Plaintiffs Motion should be denied.  Fresh Start is not contesting 

Plaintiff’s recitation of the law.  In its response, Fresh Start will only address the issues that 

relate to the Plaintiff’s claims against Fresh Start.  Plaintiff contends that Art Wammel 

(“Wammel”) through the Wammel Group transferred $35,500 to Fresh Start and only received 

reciprocating transfers of $8,000 from Fresh Start to the Wammel Group. Dkt. 108 at p. 10.As 

evidence by the attached bank statements, Fresh Start transferred far more than $35,500 to the 

Wammel Group.  While Fresh Start transferred hundreds of thousands of dollars directly and/or 

indirectly to Wammel, for purposes of this summary judgment response, Fresh Start will be 

relying on transfers occurring during 2013 alone.  Those transfers total $51,545 which is in 

excess of the amount transferred by Wammel to Fresh Start.  

 In 2010,  Hutchison and his wife, Aniko, formed Fresh Start.  [Exh. 1 at ¶¶ 5 and 6] 

Around May of 2011, Marty Vogt who was an employee of Fresh Start introduced Hutchison to  

Wammel identifying Wammel as a potential investor in Fresh Start. [Exh.  1 at ¶ 6] Subsequent 

to that meeting, Hutchison met with Wammel’s two partners in WSG, Brian Swift and Jein 
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Gadsen.  [Exh.1 at ¶ 7]   WSG invested $50,000 into Fresh Start for a 35% profit share.  [Exh. 1 

at ¶ 7] 

 In August 2011, Wammel called Hutchison to discuss creating a separate company so 

that all of the incoming and outgoing expenses of the operation [Fresh Start] could be handled in 

one bank account. [Exh. 1 at ¶ 10; Exh. 1-2 at ¶3; Exh. 1-1 at ¶¶ 3-5].   In October 2011, 

Wammel and Hutchison formed WH Holdings for the purpose of having the receivables 

generated from Fresh Start go to a company in which both Wammel and Hutchison were listed as 

owners.  [Exh. 1 at ¶ 11]  Wammel agreed to handle taking over payroll if Hutchison allowed the 

existing Fresh Start receivables to be sent directly to the WH Holdings bank account that 

Wammel had opened. [Exh. 1 at ¶ 11]  Hutchison then directed Fresh Start’s customer, 

Thomassen Law Group, to start making Fresh Start’s payments directly to WH Holdings. [Exh. 1 

at ¶ 14, Exh 1-2 at ¶ 3].  Similarly, Hutchison informed Brad Dawson, who was handling the 

direct mail marketing for Hutchison and Fresh Start, that Wammel would be paying all the mail 

invoices going forward because Wammel would be handling the finances of WH Holdings.  

[Exh. 1-1 at  ¶ 3-5].    Mr. Dawson’s company then received weekly payments from the WH 

Holdings bank account for the direct mail marketing campaigns that were being done for 

Hutchison and Wammel.  [Exh. 1-1 at ¶ 6]. 

 While the 2012 WH Holdings’ bank statements do not expressly identify the Wammel 

Group as a recipient of transfers from WH Holdings (though it was), the 2013 statements do 

expressly identify the Wammel Group as a recipient.  Those statements reflect payments to 

Wammel via the Wammel Group in the amount of $51,545 in just 2013 alone.  Exh 1-3 is a 

collection of true and correct bank statements for WH Holdings.  [Exh. 1 at ¶ 13].  Those bank 

statements accurately reflect payments made to Wammel via the Wammel Group by WH 
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Holdings from funds generated by Fresh Start’s agreement with the Thomassen Law Group.  

[Exh. 1 at ¶ 13]. 

The payments from WH holdings to the Wammel Group are listed in the following chart 

which is taken from the bank statements attached as Exhibit 1-3.  The entries for the dates 

identified on the chart below all list “Online Transfer to Wammel Group” in the reference line of 

the statement and then reflect the amount shown. 

WELLS FARGO BANK STATEMENTS – WH HOLDINGS, LLC 

TRANSFERS TO WAMMEL GROUP 

Bates No. Date Amount of Transfer 
   
FS000012-15 2/19/13 $14,000 
 2/28/13 $2,000 
FS000027-30 3/7/13 $10,000 
 3/8/13 $5,000 
FS000002-5 4/8/13 $9,000 
FS000031-33 5/3/13 $5,000 
 5/31/13 $1500 
FS000024-26 6/4/13 $2660 
FS000021-23 7/1/13 $1000 
 7/3/13 $1375 

 Total $51,545 
 

 These transfers evidence that Fresh Start [via funds passing through WH Holdings] 

transferred at least $51,545 to Wammel through payments to the Wammel Group. 

VII. ARGUMENT 

  Because all of Plaintiff’s arguments are predicated upon the assertion that the 

Wammel Group did not receive reasonably equivalent value for the funds invested in Fresh Start 

and thus, Fresh Start was unjustly enriched and the evidence provided herewith shows payments 

originating from funds due to Fresh Start from the Thomassen Law Group and flowing through 
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WH Holdings to the Wammel Group in excess of the amount claimed by Plaintiff,  Plaintiff’s 

motion for summary judgment should be denied. 

 

VIII. CONCLUSION 
 For the above stated reasons, Fresh Start respectfully requests that the Court deny the 

Plaintiff’s Motion for Summary Judgment as to Fresh Start Legal Advocates, Inc. and dismiss all 

claims asserted by Plaintiff against Fresh Start and enter a judgment that Plaintiff takes nothing 

by her claims and for such other and further relief at law and in equity to which Fresh tart may 

show itself to be justly entitled. 

DATED:  June 21, 2019. 

Respectfully submitted, 
 
/s/ Elvin E. Smith, III 
Elvin E. Smith, III 
State Bar No. 00784995 
Law Offices of Elvin E. Smith, III PLLC 
7914 Bryn Mawr 
Dallas, Texas 75225 
Telephone:  214-238-3345 
Email:  esmith@eeslaw.com 
 
ATTORNEY FOR DEFENDANT 
FRESH START LEGAL ADVOCATES, INC. 
 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that a true and correct copy of the foregoing document has been served 
electronically by transmission to an electronic filing service provider for service through the 
Court’s CM/ECF system to all parties this 21st day of June, 2019. 
 
      /s/ Elvin E. Smith, III 
       Elvin E. Smith, III 
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