
2019
G

E
T

T
IN

G
 T

H
E

 D
E

A
L T

H
R

O
U

G
H

C
artel R

egulation

Cartel 
Regulation
Contributing editor
A Neil Campbell

2019
© Law Business Research 2019



Cartel Regulation 2019
Contributing editor

A Neil Campbell
McMillan LLP

Publisher
Tom Barnes
tom.barnes@lbresearch.com

Subscriptions
Claire Bagnall
subscriptions@gettingthedealthrough.com

Senior business development managers 
Adam Sargent
adam.sargent@gettingthedealthrough.com

Dan White
dan.white@gettingthedealthrough.com

Published by 
Law Business Research Ltd
87 Lancaster Road 
London, W11 1QQ, UK
Tel: +44 20 3780 4147
Fax: +44 20 7229 6910

© Law Business Research Ltd 2018
No photocopying without a CLA licence. 
First published 2001
Nineteenth edition
ISBN 978-1-912377-20-6

The information provided in this publication is 
general and may not apply in a specific situation. 
Legal advice should always be sought before taking 
any legal action based on the information provided. 
This information is not intended to create, nor does 
receipt of it constitute, a lawyer–client relationship. 
The publishers and authors accept no responsibility 
for any acts or omissions contained herein. The 
information provided was verified between October 
and November 2018. Be advised that this is a 
developing area.

Printed and distributed by 
Encompass Print Solutions
Tel: 0844 2480 112

Law
Business
Research

Reproduced with permission from Law Business Research Ltd 
This article was first published in January 2019

For further information please contact editorial@gettingthedealthrough.com

© Law Business Research 2019



CONTENTS�

2� Getting the Deal Through – Cartel Regulation 2019

Editor’s foreword� 7
A Neil Campbell
McMillan LLP

Global overview� 8
Roxann E Henry and Lisa M Phelan
Morrison & Foerster LLP

ICN� 11
John Terzaken
Simpson Thacher & Bartlett LLP

Australia� 14
Jacqueline Downes and Robert Walker
Allens

Austria� 21
Astrid Ablasser-Neuhuber and Florian Neumayr
bpv Hügel Rechtsanwälte

Belgium� 29
Pierre Goffinet and Laure Bersou
DALDEWOLF

Brazil� 36
Onofre Carlos de Arruda Sampaio and André Cutait de Arruda 
Sampaio
O. C. Arruda Sampaio – Sociedade de Advogados

Bulgaria� 43
Anna Rizova and Hristina Dzhevlekova
Wolf Theiss

Canada� 51
A Neil Campbell, Casey W Halladay and Guy Pinsonnault
McMillan LLP

China� 61
Peter J Wang, Yizhe Zhang, Qiang Xue, Lawrence Wang and 
Yichen Wu
Jones Day

Colombia� 68
Danilo Romero Raad and Bettina Sojo
Holland & Knight

Denmark� 73
Frederik André Bork, Olaf Koktvedgaard and Søren Zinck
Bruun & Hjejle

European Union� 80
Anna Lyle-Smythe and Murray Reeve 
Slaughter and May
Hans-Jörg Niemeyer and Laura Stoicescu 
Hengeler Mueller
Jolling de Pree and Helen Gornall 
De Brauw Blackstone Westbroek

Finland� 92
Mikael Wahlbeck and Antti Järvinen
Hannes Snellman Attorneys Ltd

France� 99
Faustine Viala and David Kupka
Willkie Farr & Gallagher LLP

Germany� 107
Thorsten Mäger and Florian von Schreitter
Hengeler Mueller

Greece� 116
Marina Stavropoulou
DRAS-IS

Hong Kong� 122
Natalie Yeung
Slaughter and May

India� 130
Suchitra Chitale
Chitale & Chitale Partners

Indonesia� 136
Asep Ridwan, Farid Fauzi Nasution, Albert Boy Situmorang and 
Anastasia PR Daniyati
Assegaf Hamzah & Partners

Italy� 143
Rino Caiazzo and Francesca Costantini
Caiazzo Donnini Pappalardo & Associati

Japan� 153
Eriko Watanabe and Koki Yanagisawa
Nagashima Ohno & Tsunematsu

Kenya� 160
Anne Kiunuhe and Njeri Wagacha
Anjarwalla & Khanna

Korea� 168
Hoil Yoon, Sinsung (Sean) Yun and Kenneth T Kim
Yoon & Yang LLC

Malaysia� 177
Sharon Tan and Nadarashnaraj Sargunaraj
Zaid Ibrahim & Co

Mexico� 185
Rafael Valdés Abascal and Agustín Aguilar López
Valdés Abascal Abogados SC

Netherlands� 192
Jolling de Pree and Bart de Rijke
De Brauw Blackstone Westbroek NV

Portugal� 202
Mário Marques Mendes and Alexandra Dias Henriques
Gómez-Acebo & Pombo

Russia� 212
Evgeniya Rakhmanina
Linklaters CIS

© Law Business Research 2019



www.gettingthedealthrough.com � 3

� CONTENTS

Singapore� 219
Lim Chong Kin and Corinne Chew
Drew & Napier LLC

Slovenia� 228
Stojan Zdolšek, Irena Jurca and Katja Zdolšek
Zdolšek Attorneys at Law

Spain� 234
Alfonso Ois, Jorge de Sicart and Gonzalo Gómez
EY Abogados, S.L.P.

Sweden� 242
Johan Carle and Stefan Perván Lindeborg
Mannheimer Swartling

Switzerland� 251
Mario Strebel, Christophe Rapin and Fabian Koch
Meyerlustenberger Lachenal Ltd

Taiwan� 260
Mark Ohlson, Charles Hwang and Fran Wang
Yangming Partners

Turkey� 268
Gönenç Gürkaynak and K Korhan Yıldırım
ELIG Gürkaynak Attorneys-at-Law

Ukraine� 277
Nataliia Isakhanova, Igor Kabanov and Andrii Pylypenko
Sergii Koziakov & Partners

United Kingdom� 285
Lisa Wright and Sophia Haq
Slaughter and May

United States� 299
Steven E Bizar, Ethan E Litwin and Benjamin McAnaney
Dechert LLP

Quick reference tables� 307

© Law Business Research 2019



www.gettingthedealthrough.com � 5

PREFACE

Getting the Deal Through is delighted to publish the nineteenth 
edition of Cartel Regulation, which is available in print, as an e-book and 
online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in 
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal 
Through format, the same key questions are answered by leading 
practitioners in each of the jurisdictions featured. Our coverage this 
year includes a new chapter on Belgium.

Getting the Deal Through titles are published annually in print. 
Please ensure you are referring to the latest edition or to the online 
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to 
readers. However, specific legal advice should always be sought from 
experienced local advisers. 

Getting the Deal Through gratefully acknowledges the efforts of all 
the contributors to this volume, who were chosen for their recognised 
expertise. We also extend special thanks to the contributing editor, 
A Neil Campbell of McMillan LLP, for his continued assistance with 
this volume.

London
November 2018

Preface
Cartel Regulation 2019
Nineteenth edition
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Colombia
Danilo Romero Raad and Bettina Sojo
Holland & Knight

Legislation and institutions

1	 Relevant legislation

What is the relevant legislation?

Article 1 of Law 155 of 1959 establishes a general prohibition on com-
petitors from entering into agreements that cause a restriction on com-
petition in Colombia, and Decree 2153 of 1992 is the principal statute 
for cartel regulation. In addition, Law 256 of 1996 prohibits unfair 
methods of competition, and Law 1340 of 2009 establishes procedural 
aspects regarding investigations for restrictive competition practices, 
and benefits for competitors that cooperate with investigation and 
prosecution authorities.

2	 Relevant institutions

Which authority investigates cartel matters? Is there 
a separate prosecution authority? Are cartel matters 
adjudicated or determined by the enforcement agency, a 
separate tribunal or the courts?

Law 1340 of 2009 appointed the Superintendency of Industry and 
Commerce (SIC) as the national authority for the investigation and 
prosecution of cases regarding infringement of competition regula-
tions, including cartel matters.

In addition, since 2011 the prosecution authorities have been 
empowered to investigate and penalise participants in bid-rigging 
cases. 

3	 Changes

Have there been any recent changes, or proposals for change, 
to the regime?

Bill 038 of 2015 was the most recent proposal for change that was sub-
mitted to the Colombian Congress. This proposal suggested changes 
to the business concentration and unfair competition regimes, the 
SIC’s investigative and prosecution powers and the immunity regime 
for infringers of the competition regulations that cooperate with the 
authorities. The bill did not pass into law.

Bill 083 of 2018 was recently submitted to the Colombian Congress, 
suggesting an amendment to Law 80 of 1993 (Public Procurement Act) 
directly related to the competition regime. In fact, article 8 of Law 80 of 
1993 establishes different situations that constitute inabilities for indi-
viduals to enter into agreements with public entities or to participate in 
public tenders. Bill 083 of 2018 suggests the inclusion of an additional 
situation of inability directly related to the infringement of competition 
regulations. In this sense, the proposal is to establish that individuals 
declared responsible by the SIC of conducts prohibited by the competi-
tion regime in Colombia will not be allowed to enter into agreements 
with public entities for a period of 20 years. At the same time, this 
inability will be extended to the corporations to which this individual 
was a part at the moment of performing the prohibited conduct as legal 
representative, manager or member of the board of directors.

4	 Substantive law

What is the substantive law on cartels in the jurisdiction?

Article 1 of Law 155 of 1959 establishes a general prohibition on com-
petitors from entering into agreements that cause a restriction on com-
petition in Colombia.

More specifically, Decree 2153 of 1992 prohibits the following types 
of competitor agreements, among others: 
•	 price fixing; 
•	 determining selling conditions or discriminatory marketing 

practices; 
•	 market allocation within producers or within distributors; 
•	 allocation of production or supply quotas; 
•	 allocation or limitation of input sources; 
•	 restriction to technical developments; 
•	 tied selling; 
•	 refraining from producing goods and services on the market or 

affecting their levels of production; 
•	 bid rigging; and 
•	 restraining competitors from accessing new markets or commer-

cialisation channels.

These conducts are considered per se violations of article 47 of Decree 
2153 when they are effectively perpetrated by competitors, but also 
when competitors have the intention of performing them. The simple 
intention of generating a restrictive effect among competitors will be 
sufficient for a finding of liability. 

The intention or the effect of the conduct in the market may be 
determined from different perspectives, as agreements among com-
petitors do not need to be formal or in writing. Agreements may result 
from repetitive conducts that have not been agreed among competi-
tors, but that have the intention of generating a restrictive result on 
competition.

Application of the law and jurisdictional reach

5	 Industry-specific provisions

Are there any industry-specific infringements? Are there any 
industry-specific defences or antitrust exemptions? Is there a 
defence or exemption for government-sanctioned activity or 
regulated conduct?

There are no industry-specific infringements, defences or exemptions 
regarding cartel conduct.

According to article 2 of Law 1340 of 2009, legislation regarding 
protection of competition in Colombia comprises regulations applica-
ble to commercial restrictive practices, more particularly agreements, 
acts and abuse of dominant market position, and the business concen-
tration regime; these regulations are applicable to anyone who per-
forms an economic activity in the Colombian market, or to anyone that 
affects or may affect the development of this economic activity regard-
less of the economic sector where this activity is performed. 

Notwithstanding the above, article 1 of Law 155 of 1959 states that 
the government is entitled to allow agreements that, despite restricting 
competition, have the purpose of defending the stability of a basic sec-
tor of the economy. Article 2.2.2.29.5.1 of Decree 1523 of 2015 regulates 
this, defining ‘basic sectors’ as all economic activities that will have an 
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essential importance in future in order to rationally structure the coun-
try’s economy. With this in mind, Decree 1523 states as basic sectors 
the production and distribution of goods aimed at satisfying the needs 
of the Colombian population in nutrition, clothing, healthcare and 
housing, as well as the provision of banking, educational, utilities and 
transport-related services. 

6	 Application of the law

Does the law apply to individuals or corporations or both?

Article 2 of Law 1340 of 2009 states that legislation with regard to the 
protection of competition in Colombia applies to anyone who performs 
an economic activity, or to anyone that affects or may affect the devel-
opment of this economic activity, regardless of its legal form. With this 
in mind, law applies to both individuals and corporations.

7	 Extraterritoriality

Does the regime extend to conduct that takes place outside 
the jurisdiction? If so, on what jurisdictional basis?

No, the regime applies to conduct that occurs in Colombia.

8	 Export cartels

Is there an exemption or defence for conduct that only affects 
customers or other parties outside the jurisdiction?

No, as stated in article 1 of Law 1340 of 2009, the applicable laws in 
Colombia related to the protection of competition are intended to pro-
tect and enable free competition in the national territory.

Investigations

9	 Steps in an investigation

What are the typical steps in an investigation?

The SIC may initiate an investigation:
•	 voluntarily and based on information that the SIC possesses;
•	 relying on information received by a third party who submits a 

complaint before the SIC; or
•	 based on a reference made by another authority.

Based on the information that it holds, the SIC may decide either to 
close the case and not investigate, or start a preliminary investigation. 
In the latter case, the SIC will collect evidence for gathering broader 
information, in order to decide whether to open a formal investigation.

When the formal investigation is opened, the parties investigated 
will be notified and will have the chance to present evidence for the 
analysis of the case, or to present warranties before the SIC. The offer 
of warranties enables the SIC to conclude the investigation, as the 
investigated parties submit a pledge guaranteeing the cessation of the 
infringing conduct.

If the investigated parties submit evidence to the investigation, the 
SIC will study the evidence and, based on this analysis, the superinten-
dent appointed will prepare a report to the Superintendent of Industry 
and Commerce (who will issue the final decision), stating if the investi-
gated parties have infringed the applicable laws.

The investigated parties will have access to the superinten-
dent’s report, in order to prepare their closing arguments before the 
Superintendent of Industry and Commerce issues a final decision on 
the case.

There are no strict time frames in cartel investigations.

10	 Investigative powers of the authorities

What investigative powers do the authorities have? Is court 
approval required to invoke these powers?

The investigative powers of the SIC include: 
•	 access to work devices of the investigated parties (mobile phones 

and computers); 
•	 requests for information by means of office action to the investi-

gated parties and to related parties (other competitors, trade asso-
ciations or different participants in the affected market); 

•	 inspections at the investigated parties’ premises for gathering 
more information and evidence without previous notice (dawn 
raids), including head offices, branches and subsidiaries; and 

•	 inspections of the commercial books of the company.

International cooperation

11	 Inter-agency cooperation

Is there cooperation with authorities in other jurisdictions? If 
so, what is the legal basis for, and extent of, cooperation?

Yes, inter-agency cooperation is generally established in trade agree-
ments between Colombia and other countries (see question 12). Brazil, 
Chile, Ecuador, Mexico and the United States are among the countries 
that cooperate with Colombia in cartel matters. 

12	 Interplay between jurisdictions

Which jurisdictions have significant interplay with your 
jurisdiction in cross-border cases? If so, how does this affect 
the investigation, prosecution and penalising of cartel activity 
in cross-border cases in your jurisdiction?

Rules regarding cooperation between jurisdictions are generally estab-
lished in trade agreements that Colombia has entered into. Colombia 
has subscribed to trade agreements with the following countries, 
among others: Canada, Chile, Mexico, the European Union and the 
United States.

Cooperation and competition policies are also covered by regional 
organisations in which Colombia participates, for example, the Andean 
Community, MERCOSUR and the Pacific Alliance. 

These treaties are intended to generate cooperation in the area of 
competition policy and coordination between the respective authori-
ties and consequently efficiency in the investigation, prosecution and 
penalising of cartel activity.

Cartel proceedings

13	 Decisions

How is a cartel proceeding adjudicated or determined?

Cartel cases are adjudicated by means of a written resolution issued by 
the Superintendent of Industry and Commerce (see question 9). The 
investigated parties may appeal against this final decision.

When the investigated parties submit an appeal, the Superintendent 
of Industry and Commerce is the authority in charge of studying the 
case again, as the superintendent represents the ultimate authority in 
the SIC with regard to cartel cases. 

14	 Burden of proof

Which party has the burden of proof ? What is the level of 
proof required?

An interpretation of article 11 of Decree 2153 of 1992 indicates that the 
SIC has the burden of proof to sustain the charges in cartel cases. As 
mentioned in question 10, this entity is entitled to perform dawn raids, 
to issue requests for information and documents not just to the parties 
investigated, but also to related parties in order to gather as much infor-
mation as possible.

As mentioned in question 9, investigated parties have the opportu-
nity to submit evidence in order to prove the lack of an infringement. 
However, the SIC retains the burden of proof.

15	 Circumstantial evidence

Can an infringement be established by using circumstantial 
evidence without direct evidence of the actual agreement?

Yes. As mentioned in question 4, agreements do not need to be formal 
or in writing.

Article 45 of Decree 2153 of 1992 defines ‘agreement’ as any con-
tract, arrangement, concentration, concerted practice or consciously 
parallel practice between two or more companies. Cartels resulting 
from contracts and direct arrangements are easier to prove, as evi-
dence is generally written. 
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However, concerted and consciously parallel practices result from 
repetitive conduct that has not been agreed between competitors, but 
that has a clear intention of creating an anticompetitive agreement. 
In these cases, circumstantial evidence is used in the investigation, as 
direct evidence of the actual agreement is not possible to collect. 

16	 Appeal process

What is the appeal process?

The investigated parties may file an appeal against the final resolu-
tion before the same officer that issued this final decision (ie, the 
Superintendent of Industry and Commerce).

Sanctions

17	 Criminal sanctions

What, if any, criminal sanctions are there for cartel activity?

Bid rigging is the only restrictive conduct that is penalised under crimi-
nal law in Colombia. In 2011, Law 1474, which implemented adminis-
trative measures against corruption, introduced a new article (410A) in 
the Colombian Criminal Code in order to penalise cartels, but specifi-
cally restricted to bid rigging.

In bid rigging cases the Criminal Code imposes fines of between 
147,543,400 and 737,717,000 Colombian pesos; and individuals may 
also face sanctions of between six and 12 years’ imprisonment and 
debarment from government procurement procedures for eight years. 

Additionally, article 410A of the Criminal Code establishes the 
following benefits for infringers who cooperate with the SIC during 
an investigation: reduction by one-third of the term of imprisonment, 
reduction of 40 per cent of the fine imposed and reduction of the time 
period of debarment from government procurement procedures up to 
five years. 

18	 Civil and administrative sanctions

What civil or administrative sanctions are there for cartel 
activity?

The SIC may impose fines of up to 100,000 monthly minimum wages 
(approximately US$25.4 million for 2017) to each corporation that had 
participated in a cartel, or if the fine must be higher, it may impose a 
fine up to 150 per cent of the profit derived from the cartel activity.

Regarding individuals, fines may be up to 2,000 monthly mini-
mum wages (approximately US$510,000 for 2017) for each individual 
participating in a cartel activity. 

Civil penalties are currently higher as the level of fines increased in 
2009 by means of Law 1340. Before this law was enacted, fines for cor-
porations were up to 2,000 monthly minimum wages, and regarding 
individuals, fines were up to 300 monthly minimum wages. 

19	 Guidelines for sanction levels

Do fining or sentencing principles or guidelines exist? If yes, 
are they binding on the adjudicator? If no, how are penalty 
levels normally established? What are the main aggravating 
and mitigating factors that are considered?

According to article 4 of Decree 2153 of 1992 (amended by means of 
articles 25 and 26 of Law 1340 of 2009), in order to decide the amount 
of the sanction the SIC shall take into account the following criteria, 
which are binding for this entity:
•	 for corporations: 

•	 the impact of the conduct in the market; 
•	 the extent of the affected market; 
•	 the benefit obtained by the infringer with the conduct; 
•	 the offender’s degree of participation; 
•	 the offender’s behaviour during the process; 
•	 the market share of the infringing company, as well as its assets 

and sales involved in the infringement; and 
•	 the wealth of the company; and 

•	 for individuals: 
•	 the persistence of the conduct; 
•	 the impact of the conduct on the market; 
•	 the reiteration of the prohibited conduct; 

•	 the offender’s behaviour during the process; and 
•	 the offender’s degree of participation.

The degree of participation and the behaviour during the process are 
the main aggravating and mitigating factors for establishing a penalty.

20	 Debarment
Is debarment from government procurement procedures 
automatic, available as a discretionary sanction, or not 
available in response to cartel infringements? If so, who is the 
decision-making authority and what is the usual time period?

Debarment from government procurement procedures is available as a 
discretionary sanction in bid-rigging cases. Infringers may be debarred 
for up to eight years. 

21	 Parallel proceedings 
Where possible sanctions for cartel activity include criminal 
and civil or administrative sanctions, can they be pursued in 
respect of the same conduct? If not, how is the choice of which 
sanction to pursue made?

As the SIC does not have criminal powers, in bid-rigging cases the 
same conduct may be pursued by the SIC from the administrative per-
spective, and by criminal courts at the same time in order to establish 
criminal sanctions. In addition, civil courts may impose civil sanctions 
if consumers submit a complaint for damage.

Private rights of action

22	 Private damage claims
Are private damage claims available for direct and indirect 
purchasers? What level of damages and cost awards can be 
recovered?

Private damage claims are available for direct purchasers; neverthe-
less, the SIC does not have civil powers in order to pronounce with 
regard to damage claims for antitrust infringements. This was a pro-
posal in Bill 038 of 2015 to amend the competition regime; however, as 
mentioned in question 3, this bill did not pass into law.

The authorities in charge of damage claims in Colombia are the 
civil courts. However, damage claims for antitrust infringements 
have not been recurrent, and at present there is no relevant precedent 
regarding this matter in Colombia. 

23	 Class actions
Are class actions possible? If yes, what is the process for such 
cases? If not, what is the scope for representative or group 
actions and what is the process for such cases?

Class actions are possible regarding damage claims for antitrust 
infringements.

Class actions are regulated in Law 472 of 1998, and the main 
requirements are as follows: 
•	 no fewer than 20 individuals in order to submit a class action; 
•	 the class action must be submitted during the two years after the 

date the damage was caused, or after the termination of the action 
that caused the damage; and

•	 class actions may be presented by both individuals and corpora-
tions that have suffered prejudice individually. 

There are no precedent cases in Colombia regarding class actions in 
cartel matters. 

Cooperating parties

24	 Immunity

Is there an immunity programme? If yes, what are the basic 
elements of the programme? What is the importance of being 
‘first in’ to cooperate?

Yes, the Benefits for Cooperation Programme was established for the 
first time in article 14 of Law 1340 of 2009, and was subsequently regu-
lated by means of Decree 1523 of 2015.
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According to this programme, benefits are awarded to corporations 
and individuals who have participated in the infringing conduct, and 
decide to inform to the authority about the existence of the cartel, or to 
cooperate by providing information and evidence (including the iden-
tification of other parties). 

In order to apply for immunity, the informer must submit its 
request for benefits before the time frame given to the investigated par-
ties to submit evidence during a formal investigation (see question 27). 
For entering into an Agreement of Benefits for Cooperation with the 
applicant, the SIC will analyse the following requirements: 
•	 if the applicant has recognised its participation in the cartel; 
•	 if the information and evidence provided is useful in order to 

establish the existence, form, duration and effects of the conduct, 
as well as the identity of the participants, its degree of participation 
and the benefit obtained by means of the prohibited conduct; 

•	 if the applicant complies with the office actions and instructions 
issued by the SIC during the negotiation of the agreement; and 

•	 the commitment of the informer to cease its participation in the 
cartel activity.

In order to determine the informer’s benefits, the SIC will take into 
account the following factors:
•	 date of filing of application, in order to establish who is the ‘first 

in’ to cooperate, and who are the subsequent cooperating parties; 
•	 the efficiency of the cooperation in the clarification of the facts and 

the perpetrated conduct; and 
•	 the pertinent time when informers submitted the information and 

evidence. 

Benefits include the total or partial exemption of the fine, depending 
on the time when informers submit their application (see question 26). 
Nevertheless, the cartel’s initiator is completely banned from benefits. 

The importance of being ‘first in’ to cooperate is the complete 
exemption of the sanction (100 per cent). 

25	 Subsequent cooperating parties

Is there a formal partial leniency programme for parties that 
cooperate after an immunity application has been made? If 
yes, what are the basic elements of the programme? If not, 
to what extent can subsequent cooperating parties expect to 
receive favourable treatment?

Yes. See question 24.

26	 Going in second

What is the significance of being the second cooperating 
party? Is there an ‘immunity plus’ or ‘amnesty plus’ option?

The second participant applying to the Benefits for Cooperation 
Programme will have a reduction of between 30 and 50 per cent of 
the fine, depending on the utility of the information and evidence 
submitted.

Information and evidence are considered useful by the SIC when 
they add value to the information and evidence that it already pos-
sesses, including that submitted by other applicants or informers.

In addition, third and subsequent applicants will have a reduction 
of up to 25 per cent, depending on the utility of the information and 
evidence submitted. 

27	 Approaching the authorities

Are there deadlines for initiating or completing an application 
for immunity or partial leniency? Are markers available and 
what are the time limits and conditions applicable to them?

According to article 2.2.2.29.2.5 of Decree 1523 of 2015, the informer 
must submit its application within the time frame given to the investi-
gated parties to submit evidence and arguments during a formal inves-
tigation: 20 working days after the formal opening of the investigation 
by the SIC. Markers are used in order to establish who is the first appli-
cant and who are the subsequent applicants.

28	 Cooperation

What is the nature, level and timing of cooperation that is 
required or expected from an immunity applicant? Is there 
any difference in the requirements or expectations for 
subsequent cooperating parties?

It is expected that information and evidence provided by applicants 
will be useful to determine the existence of the cartel and its operation, 
including the following: objectives, main activities, operation, identity 
of participants, degree of participation, participants’ residence, prod-
uct or service involved, geographic area affected and estimated dura-
tion of the cartel.

As mentioned in question 26, information and evidence submitted 
by subsequent parties are considered useful when they add value to the 
information and evidence that the SIC already possesses, including 
that submitted by other applicants or informers.

29	 Confidentiality

What confidentiality protection is afforded to the immunity 
applicant? Is the same level of confidentiality protection 
applicable to subsequent cooperating parties? What 
information will become public during the proceedings and 
when?

According to paragraph 2 of article 15 of Law 1340 of 2009, as per the 
informer’s request, the SIC shall grant its identity confidentiality when 
according to SIC criteria the informer may be exposed to commercial 
retaliation because of the information and evidence provided.

In addition, according to article 15, the investigated parties can 
request that information related to trade secrets, or any type of infor-
mation classified as confidential, is kept confidential. 

These confidentiality standards apply to all informers and partici-
pants, regardless of whether they are ‘first in’ to cooperate or subse-
quent cooperating parties. 

30	 Settlements

Does the investigating or prosecuting authority have the 
ability to enter into a plea bargain, settlement or other 
binding resolution with a party to resolve liability and penalty 
for alleged cartel activity? What, if any, judicial or other 
oversight applies to such settlements?

If the applicant fulfils the admission requirements of the Benefits for 
Cooperation Programme, the corporation or individual will subse-
quently submit an Agreement of Benefits for Cooperation with the SIC 
(see question 24). This agreement constitutes the settlement between 
the enforcement agency and the informer resolving liability and pen-
alty of the latter with regard to the alleged cartel activity, and the cor-
responding benefits for the informer are established by means of this 
document. 

In order to conserve the benefits settled in the agreement, the 
informer must refrain from the conduct listed in question 32. 

31	 Corporate defendant and employees 

When immunity or partial leniency is granted to a corporate 
defendant, how will its current and former employees be 
treated?

Benefits granted to a corporation are extended to its current and for-
mer employees to the extent that they apply and qualify for the Benefits 
for Cooperation Programme.

32	 Dealing with the enforcement agency

What are the practical steps for an immunity applicant 
or subsequent cooperating party in dealing with the 
enforcement agency?

As stated above, the informer and the SIC negotiate and submit an 
Agreement of Benefits for Cooperation, by means of which the benefits 
for the informer are settled before concluding the investigation.
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The benefits agreed in this document are granted by means of the 
final decision in the case; therefore, to conserve these benefits, the 
informer must refrain from the following conduct:
•	 denying during the investigation facts that were acknowledged 

during the negotiation of the agreement;
•	 obstructing the testimony of its employees or representatives;
•	 disregarding office actions issued by the SIC to verify information 

provided and facts acknowledged;
•	 destroying or obstructing access to relevant information or evi-

dence with regard to the cartel activity; and
•	 breaching any of the obligations settled in the agreement.

The informer also loses all benefits if it is proven at any time during the 
process that it is the cartel’s initiator.

33	 Policy assessments and reviews

Are there any ongoing or anticipated assessments or reviews 
of the immunity/leniency regime?

Not currently. The most recent review of this regime was in 2015 with 
Bill 038 (see question 3).

This bill proposed the following amendments, among others:
•	 to enable the cartel’s initiator to have access to the Benefits for 

Cooperation Programme;
•	 the non-disclosure of the existence of an informer, its identity 

and the evidence provided, information that will be disclosed by 
means of the final decision of the Superintendent of Industry and 
Commerce; and

•	 confidentiality of the process of negotiation of the Agreement of 
Benefits for Cooperation.

This bill did not pass into law.

Defending a case

34	 Disclosure

What information or evidence is disclosed to a defendant by 
the enforcement authorities?

The information or evidence disclosed to a defendant is that gathered 
by the SIC by its own means, and that submitted by other defendants 
and by informers during the investigation.

35	 Representing employees

May counsel represent employees under investigation in 
addition to the corporation that employs them? When should 
a present or past employee be advised to obtain independent 
legal advice?

Counsel may represent both the corporation and its employees.

36	 Multiple corporate defendants

May counsel represent multiple corporate defendants? Does 
it depend on whether they are affiliated?

Counsel may represent multiple corporate defendants to the extent a 
conflict of interest does not exist.

37	 Payment of penalties and legal costs

May a corporation pay the legal penalties imposed on its 
employees and their legal costs?

No, employees must pay the legal penalties. They must submit their 
income tax return to the SIC.

38	 Taxes

Are fines or other penalties tax-deductible? Are private 
damages awards tax-deductible?

Neither private damages awards nor fines are tax-deductible.

39	 International double jeopardy

Do the sanctions imposed on corporations or individuals take 
into account any penalties imposed in other jurisdictions? In 
private damage claims, is overlapping liability for damages in 
other jurisdictions taken into account?

When deciding the amount of the fine to be imposed on individuals or 
corporations the SIC does not take into account penalties imposed in 
other jurisdictions, and regarding private damage claims, overlapping 
liability for damages in other jurisdictions is not taken into account.

40	 Getting the fine down

What is the optimal way in which to get the fine down? 
Does a pre-existing compliance programme, or compliance 
initiatives undertaken after the investigation has 
commenced, affect the level of the fine?

The level of the fine is decided by the SIC while negotiating the 
Agreement of Benefits for Cooperation with the informer, but the 
amount initially decided by the SIC may be recalled if the informer 
performs any of the conduct detailed in question 32.

On the other hand, regarding investigated parties that do not coop-
erate with the authorities, the amount of the fine imposed by means of 
the final resolution of the Superintendent of Industry and Commerce 
may be reduced if the defendant submits an appeal against this deci-
sion; however, this depends on the arguments submitted by the defend-
ant in the appeal.
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